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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which

are keyed to and codified in the Code of
Federal Regulations, which is published under
§0 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206-AF46

Pay Under the General Schedule;
Locality-Based Comparability
Payments ’

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations on locality-based
comparability payments for General
Schedule employees, as required by the
Federal Employees Pay Comparability
Act of 1990. The final regulations reflect
the determination of the President’s Pay
Agent concerning the “locality pay
areas” within which locality-based
comparability payments will be made.
In addition, the final regulations
provide that the “locality rate of pay” is
to be calculated in all cases on the basis
of the employee’s “scheduled annual
rate of pay,” which excludes a special
salary rate authorized by OPM (whether
local, nationwide, or worldwide in
coverage). The final regulations also
include pay administration rules, as
well as conforming changes in the
regulations governing interim
geographic adjustments and special pay
adjustments for law enforcement
officers.

EFFECTIVE DATE: The regulations are
effective January 1, 1994, and are
applicable on the first day of the first
pay period beginning on or after January
1, 1994.

FOR FURTHER INFORMATION CONTACT:
James Weddel, (202) 606—2858.
SUPPLEMENTARY INFORMATION: On August
31, 1993, the Office of Personnel
Management (OPM) published proposed
. regulations to implement 5 U.S.C. 5304,

which provides for the payment of
locality-based comparability payments
to General Scliedule (GS) employees
when the rates payable to GS employees
are generally lower than the rates paid
for the same levels of work by non- -
Federal workers in the same locality.
Interested parties were invited to
comment for a 30-day period. During
the comment period, OPM received
comments from 2 Members of Congress,
12 agencies, 4 labor organizations, 7
professional organizations and
associations, and 243 individuals.

On January 8, 1993, OPM published
an interim rule implementing certain
changes made by the Technical and
Miscellaneous Civil Service
Amendments Act of 1992 (Public Law
102-378). One of the provisions of the
interim rule was that special pay
adjustments for law enforcement
officers would be paid on top of
nationwide or worldwide special salary
rates authorized by OPM under 5 U.S.C.
5305. As explained below, OPM
proposed a change in this provision
when the proposed locality pay
regulations were published. The
proposed change is made final by these
regulations, OPM will publish final
regulations implementing other
provisions of the Technical and
Miscellaneous Civil Service
Amendments Act of 1992 in the near
future. -

Locality Pay Areas

OPM received comments on the
establishment of locality pay areas from
more than 225 individuals, agencies,
and organizations. Section 5304(f)(1) of
title 5, United States Code, authorizes
the President’s Pay Agent (consisting of
the Secretary of Labor, the Director of
the Office of Management and Budget
(OMB), and the Director of OPM]) to
provide for such pay localities as the
Pay Agent considers appropriate.
Comments on the establishment of
locality pay areas were reviewed by the
President’s Pay Agent. After considering
these comments, the Pay Agent decided
to establish the same 28 locality pay
areas that were recommended by the
Federal Salary Council and included in

" the proposed locality pay regulations.

The final regulations list each of these
locality pay areas and are issued by
OPM under the authority in 5 U.S.C.
5304(i).

For the most part, the boundaries of
the locality pay areas follow those of the
corresponding Metropolitan Statistical
Areas (MSA’s) and Consolidated
Metropolitan Statistical Areas (CMSA’s).
MSA's and CMSA'’s are defined by OMB
and published in OMB Bulletin No. 93—
17 (June 30, 1993). One agency
suggested that OPM include criteria
used by the Federal Salary Council for
evaluating proposed exceptions to MSA
and CMSA definitions in defining
locality pay areas. However, OPM has
determined that there is no need to do -
s0.

Locality Pay for Employees Receiving
Special Rates

Several commenters objected to
OPM'’s proposal to calculate locality pay
on the basis of an employee’s scheduled
annual rate of pay, excluding a special
salary rate authorized by OPM under 5
U.S.C. 5305 (whether local, nationwide,
or worldwide in coverage). A labor
organization argued that there is no
reason for OPM to “divest” special
salary rate employees from the benefits
of locality-based comparability
payments. An organization representing
Federal physicians criticized the
proposal because the compensation of
Federal physicians (many of whom
received worldwide special salary rates)
is significantly below that of non-
Federal physicians. An agency
commented that treating newly-hired
employees differently than on-board
employees who have their adjusted rates
of pay continued under § 531.106 or
§ 531.307 will create recruitment
problems.

Section 3 of Executive Order 12748 of
February 1, 1991, delegated to OPM the
President’s autharity under 5 U.S.C.
5305(g)(1) to determine the extent to
which employees receiving special
salary rates will receive locality pay.
Section 5 of Executive Order 12786 of
December 26, 1991, delegated to OPM
the President’s authority under section
302(e) of the Federal Employees Pay
Comparability Act of 1990 (FEPCA)
(Pub. L. 101-509) to determine the
extent to which employees receiving

special salary rates will receive interim

geographic adjustments (IGA’s).

After careful consideration of the
comments received, OPM has
concluded that the rates of pay
established under the special salary rate
program were established primarily to
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reduce staffing problems caused by
differences between Federal and non-
Federal pay. To make locality payments
on top of such special salary rates
would inappropriately pyramid similar
pay entitlements. In the final rule, OPM
has exercised its authority under section
3 of E.O. 12748 and section 5 of E.O.
12786 by providing that IGA’s and
locality payments will be based on an
employee’s scheduled annual rate of
pay, excluding a special salary rate
established under 5 U.S.C. 5305
(whether local, nationwide, or
worldwide in coverage). No employee
will suffer a reduction in pay as a result
of implementing locality pay.

An agency commented that the pay
retention regulations should be
reviewed to prevent windfall pay
increases when special salary rate
authorizations are eliminated because
the “locality rate of pay” equals or
exceeds the special rate. By law,
employees affected by a reduced or
terminated special salary rate receive
pay retention. Since the retained rate of
pay is the employee’s rate of basic pay
for all purposes, locality pay must be
paid on top of the retained rate.
However, OPM does not plan to
eliminate special salary rate
authorizations solely because locality
rates of pay overtake special rates.

An agency commented that there is a
potential inequity if a promotion is
based on a GS rate for an employee who
is entitled to a locality rate of pay, but
would be based on a special rate if the
special rate is higher than the locality
rate of pay. Since special salary rates
will not be automatically eliminated
solely because locality rates of pay
overtake special rates, a promotion will
continue to be based on the special rate,
even if the employee is receiving a
higher locality rate of pay.

Other Pay Administration Comments

A Federal managers'’ association and a
‘labor organization commented that
locality pay should be paid in addition
to IGA’s. OPM has not adopted this
recommendation since IGA’s were
designed to allow the President to
provide interim relief, pending
implementation of the locality pay
system in January 1994. The law
(section 302(d)(2) of FEPCA) provides
that IGA’s may be reduced as the
locality pay system takes effect. OPM
also has authority under section 5 of
E.O. 12786 to reduce the amount of
IGA’s when employees receive locality
pay. Finally, the law requires that IGA’s
must be administered consistent with
the administration of locality payments.
Thus, both IGA’s and locality payments

must be calculated from the same rate
of basic pay.

Section 404(a) of FEPCA provides
OPM parallel authority to reduce the
amount of special pay adjustments for
law enforcement officers when such
employees receive IGA's, special salary
rates, or locality payments. The final
regulations reflect OPM’s exercise of
this authority. (See § 531.304 (a) and
(k).) Similarly, the final regulations
reflect OPM'’s exercise of the authority
in 5 U.S.C. 5305(g)(1), which provides
that the President {or his designee) may
determine the amount of a locality
payment (if any) that may be granted to
an employee who is also receiving a
special salary rate authorized by OPM
under 5 U.S.C. 5305. (See § 531.606{(k).)
As noted above, this authority was
delegated to OPM by Executive Order
12748. Remarks on Notifications of
Personnel Action (SF-50's) will inform
employees when an IGA or special pay
adjustment for LEO’s has been reduced
because an employee is entitled to
locality pay.

As mentioned above, an agency
expressed concern that recruitment
problems might result if IGA’s are
continued for employees on nationwide
or worldwide special salary rates when
locality pay is implemented, but not
permitted on top of special salary rates
for new employees. Agencies have pay
flexibilities available to them to resolve
recruitment and retention problems,
such as recruitment and relocation
bonuses, retention allowances, and
superior qualifications appointments
above the minimum rate of the
appropriate GS grade.

A professional organization and an
agency commented that references to
the Performance Management and
Recognition System (PMRS) are
obsolete, since the PMRS expired on
October 31, 1993. We have changed
references to PMRS employees to “GM
employees {as defined in §531.202).”
This definition, which is incorporated
in an interim rule that was published in
the Federal Register on December 15,
1993 (58 FR 65531), provides that a GM
employee is “an employee who was
covered by the Performance
Management and Recognition System
under chapter 54 of title 5, United States
Code, on October 31, 1993, and who
continues to occupy a position as a
supervisor or management official (as
defined in paragraphs (10) and (11) of
section 7103(a) of title 5, United States
Code) in the same grade of the General
Schedule and in the same agency
without a break in service of more than
3 calendar days. Any reference to
employees, grades, positions, or rates of
basic pay under the General Schedule

shall include GM employees for the
purposes of subchapters I and III of
chapter 53 of title 5, United States:
Code.”

An employee noted that a GS
employee may receive a retained rate of
pay under 5 U.S.C. 5334(b)(2) and
recommended that this authority be
added to the other pay retention
authorities cited in the definitions of
scheduled annual rate of pay in three
sections of the regulations. We have
made these changes.

A professional association
commented that an employee should be
permitted to retain a locality rate of pay
when he or she “transfers” into a
locality pay area with a lower rate of
locality pay. OPM has not adopted this
recommendation since the locality pay
system is designed to reflect differences
in Federal and non-Federal pay in the
locality where the employee's official
duty station is located.

In addition, it should be noted that an
entitlement to an adjusted annual rate of
pay continued under §531.106 or
§531.307 will end when an employee
voluntarily or involuntarily moves to an
official duty station in a non-IGA or
non-special pay adjustment area, as
applicable, or to a position that is not
covered by a nationwide or worldwide
special salary rate. On the other hand,
an entitlement to an adjusted annual
rate of pay continued under § 531.106 or
§ 531.307 will continue at the same
dollar amount if an employee’s official
duty station is moved voluntarily or
involuntarily to another IGA or special
pay adjustment area, as applicable,
where the employee’s position will be
covered by a nationwide or worldwide
special salary rate.

An agency suggested that an
employee retain a locality rate of pay
when involuntarily downgraded within
a locality pay area. As noted above
under “Locality Pay for Employees
Receiving Special Rates,” locality pay
must be paid on top of a retained rate
of pay. The agency’s suggestion would
pyramid the locality-based
comparability payment on top of a
retained rate that was itself based on the
locality rate of the higher grade. Under
the final regulations, the retained rate
will be based on the underlying GS rate,
and locality pay will then be based on
the retained rate of pay.

Two agencies recommended that the
final regulations indicate that lump-sum
payments for accumulated and accrued
annual leave under subchapter VI of
chapter 55, Jnited States Code, must
include the locality pay an employee
would have received had he or she
remained in Federal service. OPM has
adopted this recommendation and has
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made conforming amendments to the
regulations for interim geographic
adjustments and special pay
adjustments for law enforcement
officers. (See §§ 531.103(d}, 531.304(d},
and 531.606(d).)

An agency recommended that the
regulations specifically state that
locality pay will be basic pay for
purposes of the Thrift Savings Plan
(TSP) under chapter 84 of title 5, United
States Code, as well as the premium pay
limitations in 5 U.S.C. 5547. The law
specifies that locality pay will be basic
pay *for purposes of retirement under
chapters 83 or 84" (of title 5, U.S.C.),
and the TSP is authorized by chapter 84.
Although the final regulations do not
specifically mention the TSP, they
encompass the TSP by referring to
chapters 83 or 84 of title 5, United
States Code. (See §§ 531.103(b)(1),
531.304(b)(1), and $31.606(b)(1)). With
regard to the comment about premium
pay limitations, § 531.606(b)(3) of the
final regulations states that locality pay
will be considered basic pay for
premium pay purposes, including the
computation of premium pay
limitations under 5 U.S.C. 5547.

Two agencies recommended that
OPM include a list of personnel actions
for which a locality rate of pay is not
basic pay. Lists of purposes for which a
locality rate of pay is basic pay, and for
which IGA adjusted annual rates of pay
and special law enforcement adjusted
rates of pay are basic pay, are included
in the regulations. The regulations have
been revised to clarify that the same
lists apply for IGA adjusted annual rates
of pay and special law enforcement
adjusted rates of pay that are continued
under §§ 531.106(a) or 531.307(a),
respectively. (See §§ 531.103(b) and
531.304(b).) In addition, the final
regulations also include a number of
technical and editorial corrections
intended to clarify the intent of the
proposed regulations. - :

Locality rates of pay, IGA adjusted
annual rates of pay, special law-
enforcement adjusted rates of pay, and
IGA or special law enforcement adjusted
rates of pay that are continued under
§531.106(a) or §531.307(a),
respectively, are not to be used for any
other pay administration purposes, such
as setting pay when an employee is
promoted, determining an employee’s
“highest previous rate,” administering
within-grade increases, determining
supervisory differentials, and for grade
and pay retention purposes. Instead, GS
rates of basic pay, retained rates of pay,
LEQ special rates under section 403 of
" FEPCA, or special salary rates
authorized by OPM under 5 U.S.C.
5305, as applicable, are used to set pay

0

for these other personnel actions.

. (Please note, however, that OPM

regulations generally preclude using
special salary rates to determine an
employee’s “highest previous rate.” See
5 CFR 531.203(d)(2).)

An agency commented that the -
definition of local special salary rate in
§531.301 did not appear in the January
1, 1993, revision of title 5, Code of
Federal Regulations. (The final rule
deletes this definition.) The definition
was added by interim regulations on
special pay adjustments for law -
enforcement officers that were
published in the Federal Register on
January 8, 1993 (58 FR 3200).

A professional association asked OPM
to clarify the phrase “equivalent
increase in pay within the meaning of
section 5335 of title 5, United States
Code” (§ 531.606(h)). An “equivalent
increase’” means an increase or
increases in an employee’s rate of basic
pay equal to or greater than the
difference between the rate of pay for
the GS grade and step occupied by the
employee and the rate of pay for the
next higher step of that grade. (See 5
CFR 531.403.) Under 5 U.S.C. 5335(a),
an employee normally begins a new
waiting period for within-grade increase
purposes when he or she receives an
increase in pay equal to or greater than
the amount of a within-grade increase.

An agency recommended that the
regulations clarify what happens if the
locality pay percentage decreases within
a locality pay area. In the event of a
reduction in the percentage rate of a
locality payment, OPM will issue
regulations or guidance to agencies as
needed.

Comments Beyond the Scope of These
Regulations

Several individuals opposed the
implementation of locality pay, citing
reasons such as the impact on the
Federal budget and the adequacy of
special salary rates. Since the law
mandates a locality pay system for GS
employees, such comments are beyend
the scope of these regulations.

A professional association raised
several questions concerning the precise
method of calculating the locality pay
percentage for each locality pay area.
Such methodological issues were
addressed in the report of the
President’s Pay Agent, which was sent
to the President an November 30, 1993.

Several commenters requested the
extension of locality payments to
employees under non-GS pay systems,
such as administrative law judges and
members of the Senior Executive
Service, the Foreign Service, and
members of Boards of Contract Appeals.

By Executive Order 12883 of November
29, 1993, the President has delegated to
the President’s Pay Agent his authority
to extend locality-based comparability
payments to employees under non-GS
pay systems. On December 21, 1993, the
Pay Agent determined that locality-
based comparability payments should
be extended to employees in certain
categories of positions covered by non-
GS pay systems. Further information
about this determination has been
provided to Federal agencies se&arately.

An employee asked whether the
‘“dollar amount" of a pay increase for an
employee whose adjusted annual rate of
pay is continued under §531.106(a) is
an increase in the GS rate or the
nationwide or worldwide special salary
rate. The supplementary information for
the proposed regulations clarified that
this pay increase is the dollar amount of
the *“‘general adjustment under 5 U.S.C.
5303,”—i.e., the dollar amount of the
increase in the GS rate of basic pay or,
if applicable, a special rate for LEO’s
under section 403 of FEPCA.

Requests for Additional Information
and Examples

Several commenters asked OPM to
provide additional explanatory and
clarifying information—such as training
materials and computation and pay
administration examples. OPM plans to
provide agencies with additional
explanatory information in the near
future. An agency asked OPM to
develop a computer-friendly pay table
for each locality pay area. OPM is
currently developing such pay tables.

. Waiver of Delay in Effective Date

Pursuant to 5 U.S.C. 553(d)(3), I find
that good cause exists for making these
rules effective in less than 30 days.
Section 305(b) of FEPCA provides that

* “the first calendar year in which

comparability payments under section
5304 of title 5, United States Code (as
amended by this Act), are paid shall be
the calendar vear beginning on January
1, 1994.” These reguiations are being -
made effective on the first day of the
first pay period beginning on or after
January 1, 1994, in order to carry out
that statutory requirement.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities

because they apply only to Federal
agencies and employees.
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List of Subjects

5 CFR Part 531
Government employees, Wages.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending 5 CFR
part 531 of title 5, Code of Federa!
Regulations, as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531
is revised to read as follows:Q04

Authority; 5 U.S.C. 5115, 5307, 5338, and
chapter 54; E.O. 12748, 56 FR 4521, February
4, 1991, 3 CFR 1991, Comp., p. 316; .

Subpart A also issued under section 302 of
the Federal Employees Pay Comparability
Act of 1990 (FEPCA), 104 Stat. 1462, 5 U.S.C.
5304, 5305, and 5553, and E.O. 12786, 56 FR
67453, December 30, 1991, 3 CFR 1991
Comp., p 376; -

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), 5402, and 7701(b)(2);

Subpart C also issued under section 404 of
FEPCA, 104 Stat. 1466, section 3(7) of Pub.
L. 102-378 (October 2, 1992), section 302 of
FEPCA, 104 Stat. 1462, and 5 U.S.C. 5304,
5305, and 5553;

Subpart D also issued under 5 U.S.C.
5335(g), and 7701(b)(2);

Subpart E also issued under 5 U.S.C. 5336;

Subpart F also issued under 5 U.S.C. 5304,
5305(g}(1), and 5553, and E.O. 12883, 58 FR
63281, November 29, 1993.

Subpart A—Interim Geographic
Adjustments

2. In §531.101, the definition of Local
special salary rate is removed, and the
definition of Scheduled annual rate of
pay is revised to read as follows:

§531.101 Definitions.
» * L ] L *

Scheduled annual rate of pay
means—

(1) The General Schedule rate of basic
pay for the employee’s grade and step
(or relative position in the rate range),
including a special rate for law
enforcement officers under section 403
of the Federal Employees Pay
Comparability Act of 1990 (FEPCA)
(Pub. L. 101-509), but exclusive of a
special salary rate established under 5
U.S.C. 5305 or similar provision of law
(other than section 403 of FEPCA), an
adjusted annual rate of pay continued
under §531.106, a “special law
enforcement adjusted rate of pay’ under
subpart C of this part (including a rate
continued under § 531.307), a “locality
rate of pay” under subpart F of this part,
or additional pay-of any kind;

(2) For a GM employee (as defined in
§ 531.202) who is receiving a special
salary rate established under 5 U.S.C.

5305 or similar provision of law, the
rate of pay resulting from the following
computation— .

(i) Using the special salary rate
schedule established under 5 U.S.C.
5305 or similar provision of law,
subtract the dollar amount for step 1 of
the employee’s grade on the special
salary rate schedule from the dollar
amount for the employee’s special
salary rate; and

(ii) Add the result of paragraph (2)(i)
of this definition to the dollar amount
for step 1 of the employee’s grade on the
General Schedule; or

(3) A retained rate of pay under part
536 of this chapter, 5 CFR 359.705, or

. 5U.S.C. 5334(b)(2), if applicable.

3. In § 531.103, paragraphs (a), (b)
introductory text, (b}(1), (d), and (f) are
revised, and a new paragraph (k) is
added, to read as follows:

§531.103 Administration of adjusted rate:
of pay. ] .

(a) An employee shall receive the -
greatest of—

(1) His or her rate of basic pay,
including any applicable special salary
rate established under 5 U.S.C. 5305 or
similar provision of law or special rate
for law enforcement officers under
section 403 of FEPCA;

{2) An adjusted annual rate of pay
under this subpart, where applicable,
including an adjusted annual rate of pay
continued under § 531.106;

(3) A “‘special law enforcement
adjusted rate of pay” under subpart C of
this part, where applicable, including a
“special law enforcement adjusted rate
of pay” continued under § 531.307; or

4) A “locality rate of pay” under
subpart F of this part, where applicable.

(b) An adjustecf annual rate oF pay and
an adjusted annual rate of pay that is
continued under § 531.106(a) are
considered basic pay for the purpose of
computing—

(1) Retirement deductions and
benefits under chapters 83 or 84 of title
5, United States Code;

(d) An adjusted rate of pay is paid
only for those hours for which an
employee is in a pay status, except that
an adjusted rate of pay shall be included
in a lump-sum payment for annual leave
under 5 U.S.C. 5551 or 5552.

* * L * L

(f) Except as provided in paragraph (g)
of this section, entitlement to an
adjusted annual rate of pay under this
subpart terminates on the date—

(1) An employee’s official duty station
is no longer located in an interim
geographic adjustment area;

(2) An employee is no longer in a
position covered by this subpart;

(3) An employee separates from
Federal service;

(4) An employee's special salary rate
under 5 U.S.C. 5305 or similar provision
of law (other than section 403 of
FEPCA) exceeds his or her adjusted

. annual rate of pay under this subpart;

(5) An employee’s “special law
enforcement adjusted rate of pay’’ under
subpart C of this part exceeds his or her
adjusted annual rate of pay under this
subpart; or

(6) An employee’'s “locality rate of
pay” under subpart F of this part
exceeds his or her adjusted annual rate
of pay under this subpart.

* * * * "

(k) When a employee’s adjusted
annual rate of pay under this subpart is
greater than any applicable “locality
rate of pay” under subpart F of this part
or special salary rate under 5 U.S.C.
5305 or similar provision of law (other
than section 403 of FEPCA), the
payment of the rate resulting from the
comparison required by paragraph (a) of
this section shall be deemed to have
reduced the interim geographic
adjustment payable under section 302 of
FEPCA, as authorized by section
302(d)(2) or 302(e) of FEPCA, as the case
may be. ’

4, A new §531.106 is added to read
as follows:

§531.106 Continuation of an adjusted
annual rate of pay.

(a) Except as provided in paragraph
(c) of this section, the dollar amount of-
an adjusted annual rate of pay that was
calculated under regulations which
included nationwide or worldwide
special salary rates established under 5
U.S.C. 5305 in the definition of .
“scheduled annual rate of pay” shall not
be reduced. o

(b) At the time of an adjustment in
pay under 5 U.S.C. 5303, an adjusted
annual rate of pay continued under
paragraph (a) of this section shall be
increased by the lesser of—

(1) The dollar amount of the
adjustment (including a zero
adjustment) made under 5 U.S.C. 5303
in the General Schedule rate of basic
pay for the employee’s grade and step
(or relative position in the rate range);

or .

(2) The dollar amount of the
adjustment (including a zero
adjustment) in the special salary rate
applicable to the employee as a result of
the annual review of special rates
required by 5 CFR 530.304.

c) Z.n adjusted annual rate of pay that
is cor.tinued under paragraph (a) of this
section terminates on the date any of the
conditions specified in §531.103(f) is
satisfied or on'the date an employee is
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reduced in grade or is no longer in a
position covered by a nationwide or
worldwide special rate authorization
(or, in the event of the conversion of a
‘nationwide or worldwide special rate
authorization to a local special rate
authorization, a position covered by the
new local special rate authorization).

Subpart C—Special Pay Adjustments’
for Law Enforcement Officers

5. In § 531.301, the definition of local
special salary rate is removed, and the
definition of scheduled annual rate of
pay is revised to read as follows:

§531.301 Definitions.
* ~ * * *

Scheduled annual rate of pay
means—

(1) The General Schedule rate of basic
pay for the employee’s grade and step
(or relative position in the rate range),
including a special rate for law -
enforcement officers under section 403
of the Federal Employees Pay
Comparability Act of 1990 (FEPCA)
(Pub. L. 101-509), but exclusive of a
special salary rate established under 5
U.S.C. 5305 or similar provision of law
(other than section 403 of FEPCA), an
“adjusted annual rate of pay” under
subpart A of this part (including a rate
continued under § 531.106), a *‘locality
rate of pay” under subpart F of this part,
or additional pay of anykind;

(2) For a GM employee (as defined in
§531.202) who is receiving a special
salary rate under 5 U.S.C. 5305 or
similar provision of law, the rate of pay
resulting from the following
computation—

(i) Using the special salary rate
" schedule established under 5 U.S.C.
5305 or similar provision of law,
subtract the dollar amount for step 1 of
the employee’s grade on the special
salary rate schedule from the dollar
amount for the employee’s special
salary rate; and

(ii) Add ‘the result of paragraph (2)(i)
of'this definition to the dollar amount
for step 1 of the employee’s grade on the
General Schedule; or

(3) A retained rate of pay under part
536 of this chapter, 5 CFR 359.705, or
5 U.S.C. 5334(b)(2), if applicable.

* * * * *

6. In § 531.304, paragraphs (a), (b)
introductory text, (b)(1), (d), and (f) are
revised, and a new paragraph (k) is .
added, to read as follows:

§531.304 Administration of special law
enforcement adjusted rates of pay.

(a) A law enforcement officer shall
receive the greatest of—

(1) His or her rate of basic pay,
including any applicable special salary

rate established under 5 U.S.C. 5305 or
similar provision of law or special rate
for law enforcement officers under
section 403 of FEPCA;

(2) An ‘‘adjusted annual rate of pay”
under subpart A of this part, where
applicable, mcludmg an “‘adjusted
annual rate of pay” continued under
§531.106;

(3) A special law enforcement
adjusted rate of pay under this subpart,
where applicable, including a special
law enforcement adjusted rate of pay
continued under §531.307; or

(4) A “locality rate of pay” under
subpart F of this part, where applicable.
. (b) A special law enforcement

" adjusted rate of pay and a special law

enforcement adjusted. rate of pay that is
continued under § 531.307(a) are
considered basic pay for the purpose of
computing—’

(1) Retirement deductions and
benefits under chapters 83 or 84 of title

. 5, United States Code;

* L g » * *

{d) A special law enforcement
adjusted rate of pay is paid only for
those hours for which a law -
enforcement officer is in a pay status,
except that a special law enforcement
adjusted rate of pay shall be included in
a lump-sum payment for annual leave
under 5 U.S.C. 5551 or.5552.

* * ~ n *

() Except as provided in paragraph (g)
of this section, entitlement to a special
law enforcement adjusted rate of pay
under this subpart terminates on the
date—

(1) An employee’s official duty station
is no longer located in a spec:al pay
adjustment area;

(2) An employee is no longer in a
position covered by this subpart; .

(3) An employee separates from

~ Federal service;

(4) An employee’s special salary rate
under 5 U.S.C. 5305 or similar provision
of law (other than section 403 of
FEPCA) exceeds his or her special law
enforcement adjusted rate of pay under
this subpart; or

.(5) An employee’s “locality rate of
pay” under subpart F of this subpart
exceeds his or her special law
enforcement adjusted rate of pay under
this subpart. .

Cx * T * *

(k) When an employee’s special law
enforcement adjusted rate of pay under
this subpart is greater than any
applicable “adjusted annual rate of pay"
under subpart A of this part,.“locality
rate of pay” under subpart F of this part,
or special salary rate under 5 U.S.C.
5305 or similar provision of law (other
than section 403 of FEPCA), the

payment of the rate resulting from the
comparison required by paragraph (a) of
this section shall be deemed to have

reduced the special pay adjustment for

law enforcement officers payable under
section 404 of FEPCA, as authorized by
section 404(a) of FEPCA. :

7. A new §531.307 is added to read
as follows:

§531.307 Continuation of a special law
enforcoment adjusted rate of pay.

(a) Except as provided in paragraphs
{c) and (d) of this section, the dollar
amount of a special law enforcement
adjusted rate of pay that was calculated
under regulations which included
nationwide or worldwide special salary
rates established under 5 U.S.C. 5305 in
the deﬁmtlon of “scheduled annual rate
of pay” shall not be reduced. :

&) At the time of an adjustment in
pay under 5 U.S.C. 5303, a special law
enforcement adjusted rate of pay
continued under paragraph (a) of this
section shall be increased by the lesser
of—

(1) The dollar amount of the
adjustment (including a zero
adjustment) made under 5 U.S.C. 5303

-in the General Schedule rate of basic

pay for the employee s grade and step
(or relauve position in the rate range);

(2) The dollar amount of the
adjustment (including a zero
adjustment) in the special salary rate
applicable to the employee as a result of
the annual review of special rates
required by 5 CFR 530.304.

c) When an employee who is
receiving a special law enforcement
adjusted rate of pay continued under
paragraph (a} of this section moves to a
position in another special pay
adjustment area to which a lesser
special pay adjustment factor is
applicable under § 531.302(a}, the
continued rate shall be reduced. The
reduced continued rate shall be derived
by—

y(1) Determining the special law
enforcement adjusted rate of pay to
which the employee would have been
entitled immediately before the
employee’s continued rate was first
established if the special pay adjustment
factor for the new area had been
applicable; and

2) Adjusting that rate as required
under paragraph (b) of this section
during the intervening period.

(d) A special law enforcement
adjusted rate of pay that is continued
under this section terminates on the
date any of the conditions specified in
§ 531.304(f) is satisfied or on the date an

- employee is reduced in grade or is no

longer in a position covered by a
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nationwide or worldwide special rate
authorization (or, in the event of the
conversion of a nationwide or
worldwide special rate authorization to
a local special rate authorization, a
position covered by the new local
special rate authorization).

8. A new subpart F is added to read
as follows:

Subpart F—L.ocality-Based Comparabiiity
Payments

Sec.

531.601
531.602
531.603

Purpose.

Definitions.

Locality pay areas.

531.604 Determining locality rates of pay.

531.605 Computation of hourly, daily,
weekly, and biweekly locality rates of

pay.

531.606 Administration of locality rates of
pay.

531.607 Reports.

Subpart F—Locality-Based
Comparability Payments

§531.601 Purpose. .

This subpart provides regulations to
implement 5 U.S.C. 5304, which
authorizes locality-based comparability _
payments to reduce pay disparities with
non-Federal workers within each
locality when the locality is determined
to have a pay disparity of greater than
5 percent. These regulations must be
read together with 5 U.5.C. 5304.

§531.602 Definitions.

In this subpart:

CMSA means a Consolidated
Metropolitan Statistical Area, as defined
by the Office of Management and
Budget (OMB;.

Continental United States means the
several States and the District of
Columbia, but does not include Alaska
or Hawaii. ~

Employee means— -

(1) An employee in a position to
which subchapter Il of chapter 53 of
title 5, United States Code, applies and
whose official duty station is located in
a locality pay area within the
continental United States, including a
GM employes (as defined in §531.202)
and an employee in a position
authorized by 5 CFR 213.3102(w) whose
rate of basic pay is established under the
General Schedule; and

(2) An employee in a category of
positions described in 5 U.S.C.
5304(h}{(1) (A), (B), (D). or (E) for which
the President (or his designee) has
authorized locality-based comparability
payments under 5 U.S.C. 5304{h}(2) and
whose official duty station is located in
a locality pay area.

General Schedule means the basic pay
schedule established under 5 U.S.C.

5332, as adjusted by the President under §531.603 Locality pay areas.

5 U.5.C. 5303.

Locality pay area means an area listed
in § 531.603 of this part, as established
and modified under 5 U.S.C. 5304 by
the Pay Agent designated by the
President under 5 U.S.C. 5304(d)}1).

Locality rate of pay means an
employee’s scheduled annual rate of
pay increased by the percentage
determined under § 531.604(a) and
rounded to the nearest whole dollar,
counting 50 cents and over as the next
higher dollar.

MSA means a Metropolitan Statistical
Area, as defined by the Office of

“Management and Budget {OMB).

Official duty station means the duty
station for an employee’s position of
record as indicated on his or her most
recent notification of personnel action.

Scheduled annual rate of pay
means—

(1) The General Schedule rate of basic
pay for the employee’s grade and step
{or relative position in the rate range),
including a special rate for law
enforcement officers under section 403
of the Federal Employees Pay
Comparability Act of 1990 (FEPCA)
{Pub. L. 101~509), but exclusive of a
special salary rate established under 5
U.S.C. 5305 or similar provision of law
(other than section 403 of FEPCA), an
“adjusted annual rate of pay” under
subpart A of this part (including a rate
continued under § 531.106), a “special
law enforcement adjusted rate of pay”
under subpart C of this part (including
a rate continued under § 531.307), or
additional pay of any kind;

(2) For a GM employee (as defined in
§531.202) who is receiving a special
salary rate under 5 U.S.C. 5305 or
similar provision of law, the rate of pay
resulting from the following
computation—

(i) Using the special salary rate

schedule established under 5 U.S.C.

5305 or similar provision of law,
subtract the dollar amount for step 1 of
the employee’s grade on the special
salary rate schedule from the dollar
amount for the employee’s special
salary rate; and

(ii) Add the result of paragraph (2){(i)
of this definition to the dollar amount

for step 1 of the employee's grade on the

General Schedule;

{3) The retained rate of pay under part

536 of this chapter, 5 CFR 359.705, or

5 U.S.C. 5334(b}2), if applicable; or
{4) The rate of basic pay for an

employee in a category of positions

described in 5 U.S.C. 5304(h)(1) (A), (B),

(D), or {E) for which the President {or
his designee) has authorized locality-
based comparability payments under 5
U.S.C. 5304(h)(2).

» Long Island, NY-NJ

{a) Locality rates of pay under this
subpart shall be payable to employees
whose official duty stations are located
in the locality pay areas listed in
paragraph (b} of this section.

(b) The following are locality pay
areas for the purpose of this subkpan:

(1) Atlanta, GA—consisting of the
Atlanta, GA MSA;

{2) Boston-Worcester-Lawrence, MA—
NH-ME-CT—consisting of the Boston-
Worcester-Lawrence, MA-NH-ME-CT
CMSA;

{3) Chicago-Gary-Kenosha, IL-IN-
WI—consisting of the Chicago-Gary-
Kenosha, IL-IN-WI CMSA;

(4) Cincinnati-Hamilten, OH-KY-
IN——consisting of the Cincinnati-
Hamilton, OH-KY-IN CMSA;

{5) Cleveland-Akron, OH—consisting
of the Cleveland-Akron, OH CMSA;

(6) Dallas-Fort Worth, TX~—consisting
of the Dallas-Fort Worth, TX CMSA;

(7) Dayton-Springfield, OH—
consisting of the Dayton-Springfield,
OH MSA;

(8) Denver-Boulder-Greeley, CO—

. consisting of the Denver-Boulder-

Greeley, CO CMSA;

(9) Detroit-Ann Arbor-Flint, MI—
consisting of the Detroit-Ann Arbor-
Flint, MI CMSA;

(10) Houston-Galveston-Brazoria,
TX—consisting of the Houston-
Galveston-Brazoria, TX CMSA; '

(11) Huntsville, AL—consisting of the
Huntsville, AL MSA;

(12) Indianapolis, IN—consisting of
the Indianapolis, IN MSA;

(13) Kansag City, MO-KS—consisting
of the Kansas City, MO-KS MSA;

(14) Los Angeles-Riverside-Orange
County, CA—consisting of the Los
Angeles-Riverside-Orange County, CA
CMSA, plus Santa Barbara County, CA,
and that portion of Edwards Air Force
Base, CA, not located within the Los
Angeles-Riverside-Orange County, CA
CMSA;

(15) Memphis, TN~-AR-MS—
consisting of the Memphis, TN~AR~-MS
MSA;

{16) New York-Northern New Jersey-
Leng Island, NY-NJ-CT-PA—consisting
of the New York-Northern New Jersey-
-CT-PA CMSA;

(17) Norfolk-Virginia Beach-Newport
News, VA-NC—consisting of the
Norfolk-Virginia Beach-Newport News,
VA-NC MSA;

{18) Oklahoma City, OK—consisting

‘of the Oklahoma City, OK MSA;

(19) Philadelphia-Wilmington-
Atlantic City, PA-NJ-DE-MD—
consisting of the Philadelphia-
Wilmington-Atlantic City, PA~NJ-DE-
MD CMSA;

(20) Sacramento-Yolo, CA—consisting
of the Sacramento-Yolo, CA CMSA;
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{21) St. Louis, MO-IL—consisting of
the St. Louis, MO-IL MSA;

(22) Salt Lake City-Ogden, UT—
consisting of the Salt Lake City-Ogden,
UT MSA;

(23) San Antonio, TX—consisting of
the San Antonio, TX MSA;

(24) San Diego, CA-—consisting of the
San Diego, CA MSA;

(25) San Francisco-Oakland-San Jose,
CA—consisting of the San Francisco-
QOakland-San Jose, CA CMSA;

(26) Seattle-Tacoma-Bremerton, WA—
consisting of the Seattle-Tacoma-
Bremerton, WA CMSA;

(27) Washington-Baltimore, DC-MD-
VA-WV-—consisting of the Washington-
Baltimore, DC-MD-VA-WV CMSA,
plus St. Mary’s County, MD; and

(28) Rest of U.S.—consisting of those
portions of the continental United States
not located within another locahty pay
area.

§531.604 Determining locality rates of
pay.

{a) To determine the locality rate of
pay payable to an employee, the
applicable scheduled annual rate of pay
shall be increased by the percentage
authorized by the President for the
locality pay area in which the
employee’s official duty stauon is
located.

(b) Except as provided in paragraph
(c) of this section, locality rates of pay
may not exceed the rate of basic pay
payable for level IV of the Executive
Schedule.

(c) The locality rates of pay approved
by the President for an employee in a
position described in 5 U.S.C.
5304(h)(1) (A)-(E), or in a position
under 5 U.S.C. 5304(h)(1)(F) which the
President or his designee may
determine, may not exceed the rate of
basic pay payable for level III of the
Executive Schedule.

§531.605 Computation of hourly, daily,
weekly, and biweekly locality rates of pay.

When it is necessary to convert an
annual locality rate of pay to an hourly,
daily, weekly, or biweekly rate, the
following methods apply:

{a) To derive an hourly rate, divide
the annual locality rate of pay by 2,087
and round to the nearest cent, counting
one-half cent and over as the next
higher cent;

(b) To derive a daily rate, multiply the
hourly rate by the number of daily hours
of service required by the employee’s
basic daily tour of duty;

(c) To derive a weekly or blweekly
rate, multiply the hourly rate by 40 or
80, as the case may he.

§531.606 Administration of locality rates
of pay.

{a) An employee shall receive the
greatest of—

(1) His or her rate of basic pay,
including any applicable special salary
rate established under 5 U.S.C. 5305 or
similar provision of law or special rate
for law enforcement officers under
section 403 of FEPCA;

(2) An “adjusted annual rate of pay”
under subpart A of this part, where
applicable, including an “adjusted
annual rate of pay” continued under
§531.106; -

(3) A “special law enforcement
adjusted rate of pay” under subpart C of
this part, where applicable, including a

“special law enforcement adjusted rate
of pay” continued under § 531.307; or

F 4) A locality rate of pay under this
subpart, where applicable.

(b) A locality rate of pay is considered
basic pay for the purpose of
computing—

(1) Retirement deductions and
benefits under chapters 83 or 84 of title
5, U.S. Cods;

(2) Life insurance premiums and
benefits under parts 870, 871, 872, and
873 of this chapter;

(3) Premium pay under subparts A
and I of part 550 of this chapter
(including the computation of
limitations on premium pay under 5
U.S.C. 5547, overtime pay under 5
U.S.C. 5542(a), compensatory time off
under § U.S.C. 5543, and standby duty
pay under 5 U.S.C. 5545(c)(1));

4) Severance pay under subpart G of
part 550 of this chapter; and

(5) Advances in pay under subpart B
of part 550 of this chapter.

F ) When dn employee’s official duty
station is changed to a different locality
pay area, the employee’s entitlement to
the locality rate of pay for the new
locality pay area begins on the effective
date of the change in official duty
station.

(d) A locality rate of pay is paid only
for those hours for which an employee
is in a pay status, except that a locality
rate of pay must be included in a lump-
sum payment for annual leave under 5
U.S.C. 5551 or 5552.

{e) A locality rate of pay shall be
adjusted as of the effective date of any
change in the applicable scheduled

_ annual rate of pay.

(f) Except as provided in paragraph (g)
of this section, entitlement to a locality
rate of pay established for a locality pay
area under this subpart terminates on
the date—

(1) An employee’s official duty station
is no longer in the locality pay area;

(2) An employee is no longer in a
position covered by this subpart;

(3} An employee separates from

Federal service; or

(4) An employee’s special salary rate
under 5 U.S.C. 5305 or similar provision
of law (other than section 403 of
FEPCA} exceeds his or her locality rate
of pay.

(g) In the event of a change in the
geographic coverage of a locality pay
area (as a result of a change made by
OMB in the definition of an MSA or
CMSA or as a result of a change made
by the President’s Pay Agent in the
definition of a locality pay area), the
effective date of the change in an
employee’s entitlement to a locality rate
of pay under this subpart shall be the
first day of the first applicable pay
period beginning on or after the date on
which the change in geographic
coverage is made effective.

(h) Payment of, or an increase in, a
locality rate of pay is not an equivalent
increase in pay within the meaning of
section 5335 of title 5, United States
Code.

(i) A locality rate of pay is included
in an employee’s “‘total remuneration,”
as defined in 5 CFR 551.511(b), and
“straight time rate of pay,” as defined in

"5 CFR 551.512(b), for the purpose of

computations under the Fair Labor
Standards Act of 1938, as amended.

(j) Reduction or termination of a
locality rate of pay under paragraph (f)
of this section is not an adverse action
for the purpose of subpart D of part 752
of this chapter or an action under § CFR
930.214.

.(k) When an employee’s locality rate
of pay under this subpart is greater than
any applicable special salary rate under
5 U.S.C. 5305 or similar provision of
law (other than section 403 of FEPCA),
the payment of the rate resulting from
the comparison required by paragraph
(a) of this section is deemed to have
reduced the locality rate of pay payable
under 5 U.S.C. 5304, as authorized by §
U.S.C. 5305(g)(1).

§531.607 Reports.

The Office of Personnel Management
may require agencies to report pertinent
information concerning the
administration of payments under this
subpart.

[FR Doc. 93-32009 Filed 12-29-93; 8:45 am}
BILLING CODE 6323-01-M
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OFFICE OF GOVERNMENT ETHICS

5 CFR Parts 2600, 2636, 2637, and 2638
RINs 3209-AA13, 3209-AA14

Corrections and Updating to Certain
Regulations of the Office of
Government Ethics

AGENCY: Office of Government Ethics
(OGE).

ACTION: Final rule; technical
amendments.

SUMMARY: The Office of Government
Ethics is correcting and updating some
of its regulations.

EFFECTIVE DATE: December 30, 1993.
FOR FURTHER INFORMATION CONTACT:
William E. Gressman, Office of
Government Ethics, telephone: 202~
523-5757, FAX: 202-523-6325.
SUPPLEMENTARY INFORMATION: The Office
of Government Ethics (OGE) is
amending certain of its regulations,
codified at 5 CFR parts 2600, 2636,
2637, and 2638, to correct a few minor
typographical errors and update two
authority citations.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553 (b) and {d),
as Director of the Office of Government
Ethics, I find good cause exists for
waiving the general notice of proposed
rulemaking and 30-day delay in
effectiveness as to these minor
revisions. The notice and delayed
effective date are being waived because
these regulations concern matters of
agency organization, practice and
procedure and because it is in the
public interest that correct and up-to-
date information be contained in OGE’s
regulations in time for inclusion in the
1994 edition of title 5 of the CFR, if
possible.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this rulemaking will not

have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this rulemaking does not
contain information collection
_ requirements that require the approval

of the Office of Management and
Budget.

List of Subjects in 5 CFR Parts 2600,
2636, 2637, and 2638

Administrative practice and
procedure, Conflict of interests,

Government employees, Reporting and
recordkeeping requirements.
Approved: December 23, 1993.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, the Office of
Government Ethics pursuant to its

_ authority under title IV of the Ethics in

Government Act is amending and
correcting 5 CFR parts 2600, 2636, 2637,
and 2638 as follows:

PART 2600—[AMENDED]

1. The authority citation for part 2600
is revised to read as follows:

Autharity: 5 U.S.C. App. (Ethics in
Government Act of 1978); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

PART 2636—{CORRECTED]

2. The authority citation for part 2636
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

§2636.305 [Corrected)

3. In § 2636.305, the heading of-
paragraph (b) “Definitons" is revised to
read “Definitions”’.

PART 2637—[AMENDED]

4. The authority citation for part 2637
is revised to read as follows:
Authority: 5 U.S.C. App. {Ethics in

Government Act of 1978); 18 U.S.C. 207
(1988).

PART 2638—[CORRECTED]

5. The authority citation for part 2638
continues to read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.Q. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

§2638.203 [Corrected)

6. In § 2638.203, the cross-reference in
paragraph (b)(3) “‘§ 2634.604(c)" is

revised to read “§ 2634.605(c)’”’ and the .

word “effectivelly” in paragraph (b)}(4)
is revised to read *‘effectively”.

§2638.204 [Amended)

7. In § 2638.204, the respective second
cross-references in both paragraphs {a)
and (b) ““§2634.604(c)(2)” are revised to
read “§ 2634.605(c)(2)".

[FR Doc. 93-31926 Filed 12~-29-93; 8:45 am|)
BILLING CODE 6345-01-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319
[Docket No. 92-177-2]

importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are aliowing a number of
previousiy prohibited fruits and
vegetables to be imported into the
United States from certain parts of the
world. All of the fruits and vegetables,
as a condition of entry, will be subject
to inspection, disinfection, or both, at
the port of first arrival as may be
required by a U.S. Department of
Agriculture inspector. In addition, some
of the fruits and vegetables will be
required to undergo prescribed -
treatments for fruit flies or other
injurious insects as a condition of entry,
or to meet other special conditions. This
action will provide the United States
with additional kinds and sources of
fruits and vegetables while continuing
to provide protection against the
introduction and dissemination of
injurious plant pests by imported fruits
and vegetables.

EFFECTIVE DATE: December 30, 1993.

FOR FURTHER INFORMATION CONTACT: Mr.
Frank E. Cooper, Senior Operations
Officer, Port Operations, Plant
Protection and Quarantine, APHIS,
USDA, room 635, Federal Building,
6505 Belcrest Road, Hyattsville, MD
20782, (301) 436-8295.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR 319.56
through 319.56—8 (referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of injurious insects
that are new to or not widely distributed
within and throughout the United
States.

On August 10, 1993, we published a
document in the Federal Register (58
FR 42504—42513, Docket No. 92-177~1)
in which we proposed to amend the
regulations to allow additional fruits
and vegetables to be imported into the
United States from certain parts of the
world under specified conditions. The
importation of those fruits and
vegetables had been prohibited because
of the risk that the fruits and vegetables
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could introduce injurious insects into
the United States. We proposed to allow
those importations at the request of
various importers and foreign ministries
of agriculture, and after determining
that the fruits or vegetables could be
imported under certain conditions
without significant pest risk. In the
proposed rule, we also proposed to
modify the format of one section of the
regulations for the sake of clarity.

We solicited comments on the
proposed rule for a 30-day period
ending on September 9, 1993. We
received two comments by that date,
from a State agricultural agency and a
foreign embassy. One comment
supported the proposed importation of
peppers from Israel without
commenting on any other aspect of the
proposed rule. The other commenter
had two concerns regarding our
proposal.

First, the commenter pointed out the
need for the Animal and Plant Health
Inspection Service (APHIS) to
constantly monitor and review the fruit
fly detection programs used by other
countries to establish designated fruit
fly-free areas. We fully recognize this
need, and have APHIS personnel
stationed overseas to evaluate the
effectiveness of the survey and
regulatory programs that are used by
foreign plant protection organizations to
maintain recognized plant pest-free
areas. APHIS has had experience with
plant pest-free areas in several
countries, and we believe that such
areas are an important part of our
approach to preventing the introduction
of plant pests while allowing
international trade in produce.

The commenter was also concerned
that the burden of inspection and pest
detection has been placed on APHIS
inspectors who, due to a lack of
resources, have only a limited ability to
thoroughly inspect commodities
arriving in the United States. Inspection
at the port of first arrival is only one
aspect of APHIS’ approach to plant pest
exclusion, and is never the sole means
of plant pest exclusion for any
commodity. Before a fruit or vegetable is
approved for importation into the
United States, a plant pest risk analysis
is conducted for the commodity. If a
plant pest risk is found to be associated
with a commodity proposed for
importation, APHIS then determines
what, if any, measures can be taken to

. reduce the risk to a level that would

allow the commadity to be safely
imported into the United States. For
example, in certain cases our
regulations impose restrictions such as
specific growing and shipping
requirements or inspection in the

country of origin. Certain commodities
are required to be treated for pests at the
point of origin, while in transit, or upon
arrival in the United States. As a final

- precaution, all fruits and vegetables are

subject to inspection at the port of first
arrival. APHIS inspectors are aware of
potential pest risks associated with a
particular commodity and conduct their
inspections accordingly. We consider
the measures taken in the exporting
countries, coupled with the safeguards
required by the regulations, to be
adequate to prevent the introduction of
injurious plant pests into the United
States.

Therefore, based on the rationale set
forth in the proposed rule, we are
adopting the provisions of the proposal
as a fina] rule. 5

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866.

This rule amends the regulations
governing the importation of fruits and
vegetables by allowing a number of
previously prohibited fruits and
vegetables to be imported into the
United States under specified
conditions. The importation of these
fruits and vegetables had been
prohibited because of the risk that they
could introduce injurious plant pests
into the United States. This rule revises
the status of certain commodities from
certain countries, allowing their
importation into the United States for
the first time.

Our changes are based on biological
risk assessments that were conducted by
APHIS at the request of various
importers and foreign ministries of
agriculture. The risk assessments
indicate that the fruits or vegetables
listed in this rule can, under certain
conditions, be imported into the United
States without significant plant pest
risk. All of the fruits and vegetables, as
a condition of entry, will be subject to
inspection, disinfection, or both, at the
port of first arrival as may be required

‘by a U.S. Department of Agriculture

(USDAY} inspector. In addition, some of
the fruits and vegetables in this rule will
be required to undergo mandatory

- treatment for fruit flies or other

injurious insects as a condition of entry,

- or to meet other special conditions.

Thus, this action will provide the
United States with additional kinds and
sources of fruits and vegstables while
continuing to provide protection against
the introduction of injurious plant pests
by imported fruits and vegetables.

Of the fruits and vegetables included
in this rule, domestic production
information is available only for basil,

blueberries, carrots, limes, peppers,
tomatoes, and watermelon.

Basil

Domestic commercial production of
basil is centered largely in California,
Florida, and Hawaii. Only Hawaii,

however, reports its herb production. A
total of 390,000 pounds of basil, with an

. estimated value of $715,000, was

produced in Hawaii in 1991 (Hawaii
Agriculture Statistics Service, Hawaii
Department of Agriculture, ‘‘Hawaii
Herbs,” November 19, 1992). The
number of farms producing basil is not
known, nor is it known how many of
the producers are considered to be small
entities (annual gross receipts of $0.5
million or less, according to Small
Business Administration [SBA] criteria).

This rule allows basil from Chile to be
imported into the United States under
certain conditions. Although Chile has
not indicated the amount of basil it
plans to export to the United States, we
do not expect the importation of basil
from Chile to have a significant
economic impact on U:S. producers of
the herb.

Blueberries
In the United States in 1987, 109.4

million pounds of cultivated blueberries -

were harvested on nearly 4,000 farms in
36 States. An additional 32.6 million
pounds of wild blueberries were
harvested on about 500 farms in 6 of
those States (U.S. Department of
Commerce, “1987 Census of
Agriculture,” Table 29). The total value
of the 1987 blueberry harvest and the
number of producers that meet the
SBA'’s criteria for a small business
(annual gross receipts of less than $0.5
million) are not known.

This rule sllows blueberries from
Bolivia and Mexico to be imported into
the United States under certain
conditions. APHIS does not anticipate
that high volumes of blueberries will be
imported from Bolivia and Mexico, so
the economic impact of those
importations on domestic blueberry
producers is expected to be small.

- Carrots

In 1987, a total of 1,580 U.S. farms
harvested carrots (U.S. Department of
Commerce, 1987 Census of
Agriculture,” Table 29); 960 of those
farms were located in the 10 States that
accounted for nearly 99 percent of
domestic carrot production (USDA,
National Agricultural Statistics Service
[NASS], Agricultural Statistics Board
[ASB]), “1992 Vegetable Summary”’). In
1991, domestic producers of carrots
harvested approximately 1.9 billion
pounds of carrots for sale as fresh,

o e e
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which is about 69 percent of total
domestic carrot production. The
remaining carrots were sold for
processing. The total value of the fresh
carrot production was estimated at
$281.6 million (USDA, NASS, ASB,
1992 Vegetable Summary”). The
number of domestic carrot producers
meeting SBA criteria for small entities—
annual gross receipts of less than $0.5
million—is not known, but given the
number of producers and the value of
production, it is likely that most carrot
producers could be classified as small
entities. ’

This rule allows carrots from Peru to
be imported into the United States
under certain conditions. According to
the United Nations Food and
Agriculture Organization (FAO), Peru
produced approximately 121.3 million
pounds of carrots in 1991, which is
about 6.3 percent of U.S. production
(FAO, “FAO Production Year 1991,”
Volume 45). The United States imported
approximately 137 million pounds of
carrots in 1991, with about 23 percent
(31.3 million pounds) coming from
Mexico. Even if the volume of carrots
imported into the United States from
Peru approaches the level of carrot
imports from Mexico—which is
unlikely—that volume equals only 1.6
percent of domestic production and
about 1.5 percent of the total carrot
supply (domestic and imported) in the
United States. Assuming thata 1.5
percent increase in the total carrot
supply will lead to a 1.5 percent
decrease in domestic carrot prices (i.e.,
unitary price elasticity), there would be
a price decrease of about $0.22 per
hundredweight, or $0.0022 per pound,
from an original price of $14.60 per
hundredweight (USDA, NASS, ASB,
1992 Vegetable Summary”). As a
result, again assuming unitary price
elasticity, domestic carrot production
would decrease by about 29.2 million
pounds, resulting in a revenue decrease
of $8.5 million (less than a 3 percent
decrease in total revenue) for domestic
producers. Therefore, we expect that
allowing carrots to be imported into the
United States from Peru will have a
negligible economic impact on U.S.
carrot producers.

Limes

From April 1990 to March 1991, 127.6
million pounds of limes, with an
estimated value of $27.9 million, were
harvested in the United States (USDA,
*Agricultural Statistics, 1991,” Table
277). Ninety percent of domestically
produced limes are grown in Florida,
with the remainder being grown in
Arizona, California, and Hawaii. It is
likely that most U.S. lime producers

could be considered small entities using
SBA size criteria of annual gross
receipts of less than $0.5 million.

This rule allows limes from Chile to
be imported into the United States
under certain conditions. APHIS experts
expect that Chile will export no more
than 4.4 million pounds of limes to the
United States, which is about 4.5
percent of total U.S. lime imports, about
3.4 percent of domestic production, and
about 2.0 percent of the total lime
supply. Assuming unitary price
elasticity, a 2.0 percent increase in the
total lime supply will lead to a 2.0
percent decrease in the domestic price
of limes, or about $0.38 per box on an
original price of $19.21 per box (USDA,
“Agricultural Statistics, 1991,” Table
277). The corresponding decrease in
U.S. lime production would be 125
million pounds, resulting in a maximum
revenue decrease of $1.1 million (less
than 4 percent) for domestic producers.
Therefore, we anticipate that allowing
the importation of limes from Chile will
not have a significant economic impact
on U.S. lime producers.

Peppers

In 1992, 1.3 billion pounds of bell
peppers, with an estimated value of
$368 million, were produced
domestically for the fresh market
(USDA, NASS, ASB, 1992 Vegetable
Summary”’). In 1987, a total of 9,403
farms reported harvesting peppers on a
total of 100,521 acres. It is likely that
most U.S. pepper producers could be
considered small entities using SBA size
criteria of annual gross receipts of less
than $0.5 million.

This rule allows peppers from Israel
and Poland to be imported into the
United States under certain conditions.
In 1991, Israel reported producing
approximately 116.8 million pounds of
green chilies and peppers (FAO, “FAO
Production Yearbook, 1991"), which is
roughly 8.7 percent of U.S. production.
We anticipate that Israel will export no
more than 400,000 pounds of peppers,
which equals approximately 0.14
percent of current U.S. pepper imports,
about 0.03 percent of current U.S.
production, and about 0.02 percent of
the total pepper supply in the United
States (USDA, Economic Research
Service [ERS), “Foreign Agricultural
Trade of the United States [FATUS],
Calendar Year 1991 Supplement").
Assuming that a 0.02 percent increase in
the pepper supply will lead to
corresponding 0.02 percent decreases in
domestic price and production, there
would be a $0.0068 per hundredweight
price decrease (from an original price of
$27.41 per hundredweight) and a
production drop of about 330,000

pounds, which equals a revenue
decrease of $180,000 or 0.05 percent.
Therefore, we anticipate that allowing
the importation of peppers from Israel
will not have a significant economic
impact on U.S. pepper producers.

ata regarding Polish pepper
production and exports are not
available. We anticipate, however, that
Poland will not export significantly
more peppers than are expected from
Israel, so it is likely that allowing
peppers to be imported into the United
States from Poland will have only a
negligible economic impact on U.S.
pepper producers.

Tomatoes

In 1987, a total of 14,542 U.S. farms
harvested tomatoes (U.S. Department of
Commerce, *1987 Census of
Agriculture”). The number of domestic
tomato producers that meet SBA criteria
for small entities—annual gross receipts
of less than $0.5 million—is not known,
but it is likely that most tomato
producers could be classified as small
entities. In 1991, domestic producers of
tomatoes harvested approximately 3.4
billion pounds of tomatoes for sale as
fresh, which makes up about 13 percent
of total domestic tomato production.
(The remaining 87 percent of tomatoes
were sold for processing.) The total
value of the fresh tomato production
was estimated at $1.1 billion, about 57
percent of the total value of domestic
tomato production (USDA, NASS, ASB,
1992 Vegetable Summary”’).

This rule allows tomatoes from
Poland to be imported into the United
States under certain conditions.
According to FAO data, Poland
produced approximately 913 million
pounds of tomatoes in 1991, which is
about 26.9 percent of U.S. fresh
production (FAQ, “FAO Production
Yearbook, 1991”"). The United States
imported approximately 795.5 million
pounds of fresh tomatoes in 1991, with
about 98 percent coming from Mexico
(USDA, ERS, “FATUS, Calendar Year
1991 Supplement”). Poland exported
3.3 million pounds of tomatoes in 1990,
which is roughly 0.36 percent of its total
production (FAQ, “FAO Trade
Yearbook, 1990""). We do not expect the
volume of tomatoes imported into the
United States from Poland to exceed 3.3
million pounds, which is about 0.42
percent of total U.S. tomato imports,
about 0.10 percent of domestic
production, and about 0.08 percent of
the total tomato supply. Assuming that
a 0.08 percent increase in the total
tomato supply will lead to a 0.08
percent decrease in domestic tomato
prices, there would be a price decrease
of about $0.025 per hundredweight, or
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$0.00025 per pound, from an original
price of $31.80 per hundredweight
(USDA, NASS, ASB, “1992 Vegetable
Summary”). As a result, again assuming
unitary price elasticity, there would be
a decrease in domestic tomato
production of about 2.7 million pounds,
which would result in a revenue -
decrease of $1.7 million (less than a 0.16
percent decrease in total revenue) for
domestic producers. Therefore, it is
expected that allowing tomatoes to be
imported into the United States from -
Poland wiil have a negligible economic
impact on U.S. tomato producers.

Watermelon

In 3992, 3.5 billion pounds of
watermelon, with an estimated value of
$198.9 million, were produced
domestically for the fresh market
(USDA, NASS, ASB, 1992 Vegetable
Summary”). In 1987, a total of 10,324
farms reported harvesting watermelon
(U.S. Department of Commerce, 1987
Census of Agriculture”). It is likely that
most U.S. watermelon producers could
be considered small entities using SBA
size criteria of annual gross receipts of
less than $0.5 million.

This rule allows watermelon from
Ecuador to be imported into the United
States under certain conditions. -
According to FAO data, Ecuador
produced approximately 132.3 million
pounds of watermelon in 1990, which is
about 3.8 percent of U.S. production
(FAO, “FAO Production Yearbook,
1991"). The United States imported
approximately 230.9 million pounds of
fresh watermelon in 1991 (USDA, ERS,
“FATUS, Calendar Year 1990
Supplement”). We do not expect the
volume of watermelon imported into the
United States from Ecuador will exceed
4.0 million pounds, which is about 1.73
percent of total U.S. watermelon
imports, sbout 0.11 percent of domestic
production, and about 0.11 percent of
the total watermelon supply. Assuming
a 0.11 percent increase in the total

‘watermelon supply will lead to a 0.11
percent decrease in domestic
watermelon prices, there would be a
price decrease of about $0.0061 per
hundredweight from an original price of
$5.70 per hundredweight. As a result,
again assuming unitary price elasticity,
there would be a decrease in domestic
watermelon production of about 3.8
million pounds, which would result in
a revenue decrease of about $430,000
(less than 0.22 percent of total revenue)
for domestic producers. Additionally,
we expect that imports of watermelon-
from Ecuador will not occur during the
domestic watermelon growing season,
thus lessening the impact even more.
Therefore, it is expected that allowing

waiermelon to be imported into the
United States from.Ecuador will have a
negligible economic impact on U.S.
watermelon producers.

The aggregate economic impact of this
rule is expected to be positive. U.S.
consumers will benefit from greater
availability of fruits and vegetables. It is
not likely that any U.S. producers, large
or small, of fruits and vegetables will be
affected in a significant way by the
easing of importation restrictions on
these particular commodities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule allows certain fruits and
vegntables to be imported into the
United States from certain parts of the
world. State and local laws and
regulations regarding the importation of
fruits and vegetables under this rule will
be preempted while the fruits and
vegetables are in foreign commerce.
Fresh fruits and vegetables are generally
imported for immediate distribution and
sale to the consuming public, and will
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. No retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of fruits
and vegetables under the conditions
specified in this rule will not present a
risk of introducing or disseminating
plant pests and will not have a
significant impact on the quality of the
human environment. Based on the
finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

he environmental assessment and
finding of no significant impact were
prepared in accordance with:

(1) The National Environmental
Policy Act of 1969 (NEPA) (42 U.S.C.
4321 et seq.),

(2) Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508),

(3) USDA Regulations Implementing
NEPA (7 CFR part 1b), and
. (4) APHIS Guidelines Implementing
NEPA (44 FR 50381-50384, August 28,
1979, and 44 FR 51272-51274, August
31, 1979). .

Copies of the environmental
assessment and finding of no significant
impact may be obtained by writing to
the individual listed under “FOR
FURTHER INFORMATION CONTACT."”

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery Stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

ccordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

3. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,

151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c). .

4. In § 319.56-2, paragraph (j), the
second and third sentences are removed
and a new second sentence is added to
read as follows:

§319.56-2 Restrictions on entry of fruits
and vegetables.
* - w * *

(j} * * * Fruits and vegetables from
Chile otherwise eligible for importation
under this subpart may be imported
from these areas without treatment for
Medfly. -

* * * L] *

§319.56-2m [Amended]

5.In §319.56-2m, in the section
heading, the introductory text of the
section, and paragraphs (a)(2), (c), and
(e), the word “plumcot,” is added
immediately after the word ““peaches,”
each time it appears.

§319.56-2s [Amended]

6. In § 319.56-2s, in the section
heading; paragraphs (a), (b), (c)(1), and
(c)(2); the introductory text of paragraph
(d); paragraphs (d)(1)(ii), (e), and (f)(1);
the introductory text of paragraph (g);
and paragraph (g)(3), the word
“plumcot,” is added immediately after
the word “peaches,” e* ch time it
appears. '
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7. In § 319.56-2t, the table is amended
by revising the heading in the first
column to read “'Country/locality"’;
revising the entry for “Korea” in the
first column to read *South Korea’ and
moving that entry to the appropriate
alphabetical order; revising the entry for

“Trinidad" in the first column to read
“Trinidad and Tobago’’; and by adding,
in alphabetical order, the following:

§319.56-2t Administrative Instructions:
conditions governing the entry of certain
fruits and vegetables.

L L * ® ]

Country/locality Common name Botanical name Plant part(s)
Belize ............................... Bay leaf .......cocoeereenceicnrinnnns Laurus nobilis .............ccvne.. leaf and stem
Taragon .....cccoceeeereceneencnne Artemisia dracunculus ...............ceeeeen above ground parts
Chile .ot Basil ..o OCIMUM SPP. eeovrrinintiriiimirereererenesees above ground parts
Lucuma Manilkara sapota (=Lucuma mammosa)  fruit
) (From Medfly-free areas only—see
] §319.56-2j].)
Mountain papaya ................ Carica pubescens (=C. candamar- fruit ’
censis). (From Medfly-free areas—see §319.56~
2fj). Fruit from outside Medfly-free
areas must be treated in accordance
with §319.56-2x.)
Oregano ........c.cocvvveccnniicnnes Origanum spp. leaf and stem
Sandpear ........ccoereverenecnnne Pyrus pyrifoli@ .............covvvvinmevnsesininirianas fruit
(From Medfly-free areas—see §319.56—
2[jl. Fruit from outside Medfly-free
areas must be treated in accordance
- with §319.56-2x.)
Tamagon ........cccevevreeneceeneee Artemisia dracunculus ..................uuu.ee above ground parts
Colombia .
Tamagon ......ccecevreevneeeceerennes Artemnisia draCunCulus .............ccecvseenses above ground parts
Ecuador Banana ........cccoerenencnnecencnne Musa spp. flower
Chervil .......cooivniiinirininens Anthriscus spp. leaf and stem
Mexico
Bay leaf .......ccceeveriicernnenenae Laurus nobilis leaf and stem
Blueberry .........ccovcviriennas Vaccinium spp. fruit
Lambsquarters .........cccereee.. Chenopodium SPP. .......ceveverevsverircrsens above ground parts
Peru
Carrot DauCuUs Carota .............ovevveeveveenesarionnnn root
Philippines .....ccceeeeeevreenvveenns Yam bean Pachyrhizus tuberosus or P. erosus ...... root
Poland Pepper Capsicum spp. fruit
Tomato Lycopersicon esculentum ....................... fruit
South Korea
Chinese bellflower .............. Platycodon grandifiorum ............cueeene root
Thailand
TUIMBNIC ...vceceeneinisiereneasons CUIcUMa dOMESHCA .......ceeerererernssereereans leaf and stem
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Country/locality Common name Botanical name Plant part(s)
Trinidad and Tobago ............ Lemongrass ........cceerenens Cymbopogon CHratus ..........c.ccvwererirenees leaf and stem
Shield leaf ........ocervvververene. Cecropia pettata .........eeeereveeemerereereeen leaf and stem

8. Section 319.56-2u is amended as
follows: :

a. The section heading is revised as
set forth below.

b. The text is designated as paragraph
(a).

c. A new paragraph (b) is added to
read as set forth below.

§319.56-2u Conditions governing the
entry of pummelo and peppers from Israel.
* * * * *

(b) Peppers (fruit) (Capsicum spp.}
from Israel may be imported into the
United States only under the following
conditions: '

(1) The peppers have been grown in
the Paran region of the Arava Valley by
growers registered with the Israeli
Department of Plant Protection and
Inspection (DPPI).

(2) Malathion bait sprays shall be
applied in the residential areas of Paran
at 6- to 10-day intervals beginning not
less than 30 days before the harvest of
backyard host material in residential
areas and shall continue through
harvest.

(3) The peppers have been grown in
insect-proof plastic screenhouses
approved by the DPPI and APHIS.
Houses shall be examined periodically
by DPPI or APHIS personnel for tears in
either plastic or screening.

(4) Trapping for Mediterranean fruit
fly (Medfly) shall be conducted by DPPI
throughout the year in the agricultural
region along Arava Highway 90 and in
the residential area of Paran. The
capture of a single Medfly in a
screenhouse will immediately cancel
export from that house until the source
of the infestation is delimited, trap
density is increased, pesticide sprays
are applied, or other measures
acceptable to APHIS are taken to
prevent further occurrences.

(5) Signs in English and Hebrew shall
be posted along Arava Highway 90
stating that it is prohibited to throw out/
discard fruits and vegetables from
passing vehicles.

(6) The cartons in which the peppers
are packaged must be stamped “Peppers
not to be distributed outside of the

following States: CT, DC, DE, 1A, IL, IN,
MA, MD, ME, MI, MN, NH, NJ, NY, OH,
PA, RI, VT, W], and WV.”

(7) Sorting and packing of peppers
shall be done in the insect-proof
screenhouses in Paran.

(8) Transportation of the peppers from
Paran to Tel Aviv Airport for export
shall be in fruit fly-proof containers.

(9) The peppers shall be exported
directly from Tel Aviv, by air, to the
United States.

9. In §319.56~2x, paragraph (a) is
revised to read as follows:

§319.56-2x Administrative instructions;
conditions govering the entry of certain
truits and vegetables for which treatment is
required.

(a) The following fruits and vegetables
may be imported into the United States
only if they have been treated in
accordance with the Plant Protection

- and Quarantine Treatment Manual,

which is incorporated by reference at
§300.1 of this chapter:

Pyrus communis

Actinidia deliciosa ...........................

Country/locality Common name Botanical name Plant part(s)

Bolivia Blueberry ......cccoeivcereevernnns Vaecinium spp. .....cocoveeceeeeccnsnnnns fruit
Chile .oeeeecrriiveccionsnnecsienens Lime ..ccoervrenns Citrus aurantifolia and C. latifolia ........... fruit
Mountain papaya ................ Carica pubescens (=C. candamar- fruit

censis). (Treatment for Mediterranean fruit fly

[Medfly] not required if fruit is grown

in Medfly free area [see §319.56—

| 201

Sandpear ........ocoorrerrnniene. Pyrus pyrifolia ...........vecevevevvrevrnrnsececrenne. fruit

(Treatment for Mediterranean fruit fly

[Medfly] not required if fruit is grown

- in Medfly free area [see §319.56—

2(j)).)

Greece KiWi oeceriemreiicceesenceeaenes Actinidia deliciosa ...........ccoucveevrvecrnannn.. fruit
Tangerine ........cocecvvcrerenene Citrus reticulata ...........cccevvccvcrvnrenenen. fruit
Guatemala Tuna Opuntia SppP. ....cccereeevememeinsseersrsseeccsessees fruit
GUYANA ..cciecerrctssivnensinennens Apple Malus domestica fruit
Israel Litchi Litchi chinensis .........ccooecceevccennecannn, fruit
Loquat Eriobotrya japonica fruit
Jordan ......occeeerienennineneneennae Apple Malus domestica .......... fruit
Grape Vitis spp. fruit
. Persimmon . DiOSPYIOS SPP. cc.covivercrerrecennressicsnnnsiennn fruit
Lebanon ........... Apple Malus domestica fruit
Panama Phaseolus vulgaris and P. lunatus ......... pod
Taiwan Mangifera indica ...........ccovvueccerverevnaen fruit
Zimbabwe Malus domestica fruit
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* * * * "

10. Section 319.56-2y is amended as
folldws:

a. The section heading is revised as
set forth below.

b. In the introductory text of
paragraph (a), the words “and
watermelon (fruit) (Citrullus lanatus)”
are added immediately after the words
“(Cucumis melo)”.

c. In paragraphs (a)(1) and (a}(2), and
in the first sentence of paragraph (a)(4),
the words “‘or watermelon” are added
immediately after the word
“cantaloupe’.

d. The second sentence of paragraph
(a)(4) is revised to read as set forth
below.

§319.56-2y Administrative instructions;
conditions governing the entry ot
cantaloupe and watermelon from Ecuador.

(a) ® ® %

(4) * * * The boxes in which the
cantaloupe or watermelon is packed
must be stamped with the name.of the
commodity followed by the words “Not
to be distributed in the following States
or territories: AL, AS, AZ, CA, FL, GA,
GU, HI, LA, MS, NM, PR, SC, TX, VL”

Done in Washington, DC, this 22nd day of
December 1993.

Patricia Jensen,

Deputy Assistant Secretary, Marketing and
Inspection Services.

{FR Doc. 93-31676 Filed 12-29--93; 8:45 am]}
BILLING CODE 3410-34-P

Agricultural Marketing Service

7 CFR Part 944
{Docket No. FV93-844-3IFR]

Exemptions From Import Regulations
for Specified Fruit Commodities

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule exempts imported
avocados, grapefruit, kiwifruit, limes,
olives, oranges, table grapes, and Tokay
grapes from grade, size, quality, and
maturity requirements if those
commodities are to be used in certain
specified outlets. These exemptions
correspand to exemptions in effect for
the same commodities under Federal
marketing orders. Safeguards are
specified to assure that such imports are
utilized in a specified exempt outlet.
This rule is being implemented in
accordance with the North American

- Free Trade Agreement and under
section 8e of the Agricultural Marketing
Agreement Act of 1937, and makes the

import regulations more consistent with
applicable domestic marketing order
regulations. Exempt uses include, but
are not limited to, processing, livestock
feed and donations to charity.

DATES: This interim final rule is
effective January 1, 1994. Comments
received by February 28, 1994, will be
considered prior to finalization of the
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 200966456 or by FAX
at (202) 720-5698. Three copies of all
written material shall be submitted.
Copies will be made available for public
inspection at the Office of the Docket
Clerk during regular business hours. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mark A. Hessel, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.QO.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone (202) 720~
5127.

SUPPLEMENTARY INFORMATION: This
action is being taken under Annex
703.2(23) of the North American Free
Trade Agreement (NAFTA). This
provision states that when domestic
agricultural commodities have to meet
quality requirements and processed
forms are exempted from those
requirements, the same treatment is to
be provided to imports destined for
processing as provided for domestic
product destined for processing.

This action is also being taken under
section 8e of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the Act, which provides that
whenever certain specified
commodities, including avoecados,
grapefruit, kiwifruit, limes, olives,
oranges, table grapes, and Tokay grapes,
are regulated under a Federal marketing
order, imports of those commodities
must meet the same or comparable
grade, size, quality, and maturity
requirements as those in effect for the
domestically produced commaodities.

The Act further provides that when
two or more marketing orders for the
same commodity produced in different
areas are in effect, the imported
commodity must meet the same grade,
size, quality, and maturity requirements
as the commodity produced in the area
which the imported commodity is in
most direct competition.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Azt
are based on those established under
Federal marketing orders. .

The following are the approximate
number of importers of the listed
commodities who will be affected by
this action: avecados—20, grapefruit—
20, kiwifruit—75, limes—25, olives—25,
oranges—20, table grapes—70, Tokay
grapes—none. Small agricultural service
firms, which include importers, have
been defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$3,500,000. The majority of these
importers may be classified as small
entities.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. This action is not
intended to have retroactive effect. This
action will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this
interim final rule.

The Department is taking this action
primarily because NAFTA provides that
imported goods destined for processing
must be given no less favorable
treatment than that afforded to domestic
goods destined for processing. Under
the Federal marketing orders covering
avocados, grapefruit, kiwifruit, limes,
olives, oranges, table grapes, and Tokay
grapes, these commodities are exempt
from established quality and size
requirements if they are to be used in
certain processing outlets. This rule
provides similar exemptions for
imported product destined for
processmF consistent with NAFTA.

This rule also provides exemptions
for these imported commodities to be
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utilized in other exempt outlets. These
additional exemptions are consistent
with section 8e of the Act which
requires imported avocados, grapefruit,
kiwifruit, limes, olives, oranges, table
grapes, and Tokay grapes to meet the
same or comparable requirements
established under domestic marketing
orders for these commodities.

Some marketing orders provide
additional exemptions for commodities
sold at roadside stands, shipped directly
to consumers, or exported. However,
such exemptions are not issued for
commodities offered for importation
because such handling is impracticable
for, or not applicable to, the importation
process.

This rule revises the following 7 CFR
sections:

944.28 Avocado Import Grade Regulation.
944.106 Grapefruit Regulation 6.

944.209 Lime Import Regulation 10.
944.312 Orange Import Regulation.
944.401 Olive Regulation 1.

944.503 Table Grape Import Regulation 4.
944.550 Kiwifruit Import Regulation.
944.605 Tokay Grape Import Regulation.

The avocado import grade regulation
(7 CFR 944.28) is based on those in
effect for avocados grown in Florida
under Marketing Order No. 915
throughout the year. Under Marketing
Order No. 915 any person may handle
avocados without regard to established
grade, size, quality, or maturity
requirements provided that such
avocados are handled for (1)
consumption by charitable institutions;
(2) distribution by relief agencies; (3)
commercial processing into products;
{4) seed; or (5) individual shipments of
up to 55 pounds. Prior to issuance of
this rule, the only exemption allowed
under the avocado import regulation
was that for individual shipments of up
to 55 pounds. Thus, this action adds
consumption by charitable institutions,
distribution by relief agencies, seed, and
commercial processing into products to
the list of exemptions allowed under the
avocado import regulation.

The grapefruit import regulation (7
CFR 944.106) is based on those in effect
for grapefruit grown in Florida under
Marketing Order No. 905 throughout the
year. Under Marketing Order No. 905,
any person may handle grapefruit
without regard to established grade,
size, quality, or maturity requirements
provided that such grapefruit are
handled for (1) consumption by
charitable institutions; (2) distribution
by relief agencies; (3) commercial
processing into canned or frozen
products or into a beverage base; (4)
animal feed; or (5) individual shipments
of up to 15 standard packed cartons (12
bushels). Prior to issuance of this rule,

the only exemption allowed under the
grapefruit import regulation was that for
individual shipments of up to 15
standard packed cartons (12 bushels).
Thus, this action adds consumption by
charitable institutions, distribution by
relief agencies, commercial processing
into canned or frozen products or into
a beverage base, and animal feed to the
list of exemptions allowed under the
graphefruit import regulation.

The lime import regulation (7 CFR
944.209) is based on those in effect for
limes grown in Florida under Marketing
Order No. 911 throughout the year.
Under Marketing Order No. 911 any
person may handle limes without regard
to established grade, size, quality, or-
maturity requirements provided that
such limes are handled for (1)
consumption by charitable institutions;
(2) distribution by relief agencies; (3)
commercial processing into products; or
(4) individual shipments of up to 55
pounds. Prior to issuance of this rule,
the only exemption allowed under the
lime import regulation was that for
individual shipments of up to 250
pounds. Thus, this action adds
consumption by charitable institutions,
distribution by relief agencies, and
commercial processing into products to
the list of exemptions allowed under the
lime import regulation.

The orange import regulation (7 CFR
944.312) is based on those in effect for
oranges grown in Texas under
Marketing Order No, 906 throughout the
year. Under Marketing Order No. 906
any person may handle oranges without
regard to established grade, size, quality,
or maturity requirements provided that
such oranges are handled for (1)
consumption by charitable institutions;
(2) distribution by relief agencies; (3)
commercial processing into products; or
(4) individual shipments of up to 400
pounds. Prior to issuance of this rule,
the only exemption allowed under the
orange import regulation was that for
individual shipments of up to ten 7/10

bushels (400 pounds). Thus, this action

adds consumption by charitable
institutions, distribution by relief
agencies, and commercial processing
into products to the list of exemptions
allowed under the orange import
regulation.

The olive import regulation (7 CFR
944.401) is based on those in effect for
olives grown in California under
Marketing Order No. 932 throughout the
year. Under Marketing Order No. 932
any person may handle olives without
regard to established grade, size, quality,
or maturity requirements provided that
such olives are handled for processing
into oil or donations to charitable
institutions. Although there is no

minimum quantity exemption for olives
regulated under Marketing Order No.
932, an exemption is allowed under the
olive import regulation for individual
shipments up to 100 pounds. This
action adds processing into oil and
donations to charitable institutions to
the list of exemptions allowed under the
olive import regulation.

The table grape import regulation (7
CFR 944.506) is based on those in effect
for table grapes grown in southeastern
California under Marketing Order No.
925 from April 20 through August 15.
Under Marketing Order No. 925 any -
person may handle table grapes without
regard to established grade, size, quality,
or maturity requirements provided that
such table grapes are handled for
processing into products. Currently, no
imported shipments of table grapes are
exempt from the import regulations.
Thus, this action adds processing into
products as an exemption allowed
under the table grape import regulation.

The kiwifruit import regulation (7
CFR 944.550) is based on those in effect
for kiwifruit grown in California under
Marketing Order No. 920 throughout the
year. Under Marketing Order No. 920
any person may handle kiwifruit
without regard to established grade,
size, quality, or maturity requirements
provided that such kiwifruit is handled
for (1) consumption by charitable
institutions; (2) distribution by relief
agencies; (3) commercial processing into
products; or (4) individual shipments of
up to 200 pounds. Prior to issuance of
this rule, the only exemption allowed
under the kiwifruit import regulation
was that for individual shipments of up
to 200 pounds. Thus, this action adds
consumption by charitable institutions,
distribution by relief agencies, and
commercial processing into products to
the list of exemptions allowed under the
kiwifruit import regulation.

The Tokay grape import regulation (7
CFR 944.605) is based on those in effect
for Tokay grapes grown in San Joaquin
County, California under Marketing
Order No. 926 from August 12 through
November 15. Under Marketing Order
No. 926 any person may handle Tokay
grapes without regard to established
grade, size, quality, or maturity
requirements provided that such Tokay
grapes are handled for (1) consumption
by charitable institutions; (2)
distribution by relief agencies; (3)
conversion into by-products, including
wine and juice; or (4) individual
shipments of five standard packages or
less. Prior to issuance of this rule, the
only exemption allowed under the
Tokay grape import regulation was that
for individual shipments of up to 250
pounds. Thus, this action adds
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consumption by charitable institutions,
distribution by relief agencies, and
conversion into by-products to the list
ol exemptions allowed under the Tokay
grape import regulation.

The respective marketing order
committees have developed methods to
monitor the marketing of the
domestically produced exempt
commodities from handlers to points of
final disposition. Safeguard procedures
in the form of reporting requirements
are used to ensure that domestic
products are used for the intended
exempt outlets.

Twao such safeguard requirements are:

(1) A certificate of privilege, issued by.
a committee upon application by a
handler, in which a handler notifies the
appropriate marketing order committee
of the handler’s intent to ship that
commodity to a processor, livestock
feeder, charity, or other exempted
outlet; and

(2) A special purpose shipment
report, furnished by a handler and
forwarded to a committee at the time of
shipment, which provides information
about the shipment necessary to
determine compliance. The receiver or
processor subsequently returns a signed
copy of the special purpose shipment
report to the respective committee
office.

Because of the ease with which
imported commodities can enter fresh
market channels of trade, this rule
establishes a process to monitor exempt,
imported commodities from the port of
importation to the point of final
dispasition. A safeguard procedure, in
the form of importer and receiver
reporting requirements, is established to
ensure that imported products are
shipped to intended exempt outlets. The
safeguard procedures are similar to the
certificates of privilege and special
purpose shipment reports currently in
effect under most domestic marketing
orders.

To provide consistency and ease the
reporting burden on importers that deal
in several commodities, this rule
establishes a single set of safeguard
procedures and a standardized form that
can be used for imported avocados,
grapefruit, kiwifruit, limes, olives,
oranges, table grapes and Tokay grapes.
The procedure is added in § 944.350,
and is referenced in individual
commadity import regulations.

An importer wishing to import -
commodities covered herein for uses in
other than regulated commercial
channels, shall complete in triplicate,
prior to importation, an Importer’s
Exempt Commodity form. One copy
notifies the Marketing Order
Administration Branch (MOAB) of the

Fruit and Vegetable Division, AMS, and
the second copy netifies the U.S.
Customs Service of the importer’s intent
to import a commodity under an
exemption. The third cepy will
accompany the exempt lot to the
receiver.

The form may be obtained from either
the inspection or customs offices
serving the port of entry. The form may
also be obtained from the MOAB in
Washington, DC or from its Marketing
Field Offices in Fresno, California;
Portland, Oregon; McAllen, Texas; or
Winter Haven, Florida.

The form must be completed at the -
time the commodity enters the United
States. Copies must be returned to the
U.S. Customs Service upon completion
and to MOAB within 15 days after
completion of the form. Information
called for on the Importer’s Exempt
Commodity form includes:

{1) The commodity and the variety (if
known}) being imported,

(2) The date and place of inspection,
if applicable,

(3) Identifying marks or numbers on
the containers,

(4) Identifying numbers on the
railroad car, truck or other
transportation vehicle transporting
product to the receiver,

(5) The name and address of the
importer, o

6) The place and date of entry,

(7) The quantity imperted,

{8) The name and address of the
intended receiver (processor, feeder,
charity, or other exempt receiver),

{9) Intended use of the exempt
commodity,

(10) The U.S. Customs Service entry
number and harmonized tariff code
number, and

(11) Such other information as may be
necessary to ensure compliance with
this regulation.

For purposes of this regulation, a lot
is considered to be imported when it is
released by the Customs Service for
entry into commercial markets or other
channels. Lots that are exempt from
grade, size, quality, and maturity
requirements of the import regulations
are not subject to the inspection and
certification requirements in such
regulations. An imported lot intended
for normal commercial channels, or any
portion of such a lot, that fails
sstablished grade, size, quality, and
maturity requirements, may be disposed
of in exempt outlets, as specified in the
pertinent import requirements for the
specific commodity.

The third copy of the form will
accompany the exempt lot to its
intended destination. The receiver will
certify that the lot hes been received and

it will be utilized in an exempt outlet.
After the certification is signed by the
receiver, the form must be returned to
MOAB by the receiver, within 15 days
of receipt of the lot.

The burden on both importers and
receiving entities is minimal and the
reporting requirements are consistent
with safeguard procedures imposed on
the handling of domestically-produced,
exempt commodities. In accordance
with the Paperwork Reduction Act of
1980 (44 U.S.C. chapter 35}, these
reporting requirements havé been
submitted to the Office of Management
and Budget (OMBY) for approval.

This rule will increase the reporting
burden on approximately 235 importers
of avacados, grapefruit, kiwifruit, limes,
olives, oranges, table grapes, and Tokay
grapes who will complete the Importer’s
Exempt Commodity Form. The
estimated time to complete the form is
10 minutes. It will take receivers an
estimated 5 minutes to sign the .
certification on the form. »

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this interim final rule.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

This interim final rule reflects the
Department’s appraisal of the need to
relax the import requirements, as
hereinafter set forth, te comply with the
terms of NAFTA and to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. 553, it is found
and determined upon goed cause that it
is impracticable, unnecessary and
contrary to the public interest to give
preliminary netice prior to putting this
rule relaxing import requirements into
effect and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This rule should
become effective on January 1, 1994, to
be consistent with the provision of
NAFTA which states that imported
goods destined for processing receive no
less favorable treatment than that
afforded domestic goods destined for
processing. In addition, avocados,
grapefruit, kiwifruit, limes, olives,
oranges, table grapes and Tokay grapes
that are currently being imported into
the United States are now being
marketed, subject to established grade,
size, quality and maturity requirements.
To be consistent with section 8e of the
Act, which provides that domestic and
imported avocados, grapefruit, kiwifruit,
limes, olives, oranges, table grapes, and
Tokay grapes be subject to comparable
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requirements, this relaxation in the
import requirements should become
effective as soon as possible. A 60-day
comment period is provided to allow

‘interested persons to respond to this

interim final rule. All written comments
received within the comment period
will be considered before a final
determination is made on this matter,

List of Subjects in-7 CFR Part 944

Avocados, Food grades and standards,
Grapefruit, Grapes, Imports, Kiwifruit,
Limes, Olives, Oranges.

For the reasons set forth in the
preamble, 7 CFR part 944 is amended as

follows:

PART 944—FRUITS; IMPORT
REGULATIONS

1. The authority citation for 7 CFR
part 944 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 944.28 is amended by
revising paragraphs (c) and (e) and
adding paragraph (f) to read as follows:

§944.28 Avocado Import Grade
Regulation.

» * * * *

(c) The term importation means
release from custody of the United
States Customs Service. The term
commercial processing-into products
means the manufacture of avocado
product which is preserved by any
recognized commercial process,
including canning, freezing,
dehydrating, drying, the addition of
chemical substances, or by
fermentation.
> * * * L

{e) Any lot or portion thereof which
fails to meet the import requirements,
and is not being imported for purposes
of consumption by charitable
institutions, distribution by relief
agencies, seed, or commercial
processing into products; prior to or
after reconditioning may be exported or
disposed of under the supervision of the
Federal or Federal-State Inspection
Service with the costs of certifying the
disposal of such lot borne by the
importer.

(f) The grade, size, and quality
requirements of this section shall not be
applicable to avocados imported for
consumption by charitable institutions,
distribution by relief agencies, seed, or
commercial processing into products,
but shall be subject to the safeguard
provisions contained in § 944.350.

3. Section 944.106 is amended by
revising paragraph (e} and adding
paragraph (h) to read as follows:

§944.106 Grapefruit Regulation 6.

* * * »* ] .
(e) Any lot or portion thereof which

fails to meet the import requirements,

. and is not being imported for purposes

of consumption by charitable
institutions, distribution by relief
agencies, animal feed, or commercial
processing into canned or frozen
products or into a beverage base; prior
to or after reconditioning may be
_exported or disposed of under the
supervision of the Federal or Federal-
State Inspection Service with the costs
of certifying the disposal of said lot
borne by the importer.

L ] - ® ” *

(h) The grade, size, quality, and

maturity requirements of this section
shall not be applicable to grapefruit

imported for consumption by charitable .

institutions, distribution by relief
agencies, animal feed, or commercial
processing into canned or frozen
products or into a beverage base, but
shall be subject to the safeguard
provisions contained in § 944.350.

4. Section 944.209 is amended by
revising paragraphs (c) and {d) and
adding paragraph (f) to read as follows:

§944.209 Lime Import Regulation 10.

L] * * * *

(c) The term importation means
release from custody of the United
States Customs Service. The term
commercial processing into products
means the manufacture of lime product
which is preserved by any recognized
commercial process, including canning,
freezing, dehydrating, drying, the
addition of chemical substances, or by
fermentation. Limes handled for
conversion into juice without further
processing or preservative treatment, as
herein described, shall be deemed fresh
limes subject to all regulation under this
section.

(d) Any lot or portion thereof which
fails to meet the import requirements,
and is not being imported for purposes
of consumption by charitable
institutions, distribution by relief
agencies, or commercial processing into
products; prior to or after reconditioning
may be exported or disposed of under
supervision of the Federal or Federal-
State Inspection Service with the costs
of certifying the disposal of said lot
borne by the importer. '

* ® * * *

(f) The grade, size, quality and
maturity requirements of this section
shall not be applicable to limes
imported for consumption by charitable
institutions, distribution by relief
agencies, or commercial processing into
products, but shall be subject to the

safeguard provisions contained in
§ 944.350.

5. Section 944.312 is amended by
revising paragraph (f) and adding
paragraph (h) to read as follows:

§944.312 Orange Import Regulation.

* *® * L] *

(f) Any oranges which fail too meet
the import requirements, and is not
being imported for purposes of
consumption by charitable institutions,
distribution by reiief agencies, or

. processing into products; prior to or

after reconditioning may be exported or
disposed of under the supervision of the
Federal or Federal-State Inspection
Service with the costs of certifying the
disposal of such oranges borne by the
importer.

* * * * *

{h) The grade, size, quality, and
maturity requirements of this section
shall not be applicable to grapefruit
imported for consumption by charitable
institutions, distribution by relief
agencies, or processing into products,
but shall be subject to the safeguard
provisions contained in § 944.350.

6. Section 944.350 is added to read as
follows: .

Note: This section will appear in the
annual Code of Federal Regulations.

§944.350 Safeguard procedures for
avocados, grapefrult, kiwifruit, limes, olives,
oranges, table grapes, and Tokay grapes
exempt from grade, size, quality, and
maturity requirements.

(a) Each person who imports:

(1) Avocados, grapefruit, kiwifruit,
limes, olives, oranges, and Tokay grapes
for consumption by charitable
institutions or distribution by relief
agencies;

(2) Avocados, grapefruit, kiwifruit,
limes, oranges, table grapes, and Tokay
grapes for processing;

(3) Olives for processing into oil;

(4) Grapefruit for animal feed; or

(5) Avocados for seed shall obtain a
copy of an “Importer’s Exempt
Commodity Form" from the Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, or
from the Fresh Products Inspection
Office, Customs Office, or Processed
Products Inspection Office serving the
intended port of entry, and shall present
the completed “Importer’s Exempt
Commodity Form™ to the U.S. Customs
Service Regional Director cr District
Director, as applicable, at the port at
which the customs entrv is filed.

One additional copy shall accompany
the lot and another copy shall be filed
with the Marketing Order
Administration Branch, Fruit and
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Vegetable Division, AMS, USDA within
15 daEs of the date of importation.

(b) Each person who receives an
exempt commodity for the purposes
specified in paragraph (a) of this section
shall obtain a copy of the Importer's
Exempt Commodity form from the -
importer and shall certify by signing,
and return to the Marketing Order
Administration Branch within 15 days
of the receipt of the exempt lot, that
such lot has been received and will be
utilized in the exempt outlet.

7. Section 944.401 is amended by
revising paragraph (c) and adding
paragraph (j) to read as follows:

§944.401 Olive Regulation 1.

* * * * *

(c) The Processed Products Branch,
" Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, is hereby
_ designated as the governmental
inspection service for the purpose of
certifying the grade and size of
processed olives from imported bulk
lots for use in canned ripe olives and
the grade and size of imported canned
ripe olives. Inspection by said
inspection service with appropriate
evidence thereof in the form of an
official inspection certificate, issued by
the service and applicable to the
particular lot of olives is required. With
respect to imported bulk olives,
inspection and certification shall be
completed prior to use as packaged ripe
olives. With respect to canned ripe
olives, inspection and certification shall
be completed prior to importation. Any
lot of olives which fails to meet the
import requirements and is not being
imported for purposes of contribution to
a charitable organization or processing
into oil may be exported or disposed of
under the supervision of the Processed
Products Branch, Fruit and Vegetable
Division, AMS, USDA, with the cost of
certifying the disposal borne by the
importer.
* * * * L

(j) The grade, size, quality, and
maturity requirements of this section
shall not be applicable to olives
imported for charitable organizations or
processing for oil, but shall be subject to
the safeguard provisions contained in -
§ 944.350. .

8. Section 944.503 is amended by
revising paragraph (d) and adding.
paragraph (f) to read as follows:

§944.503 Table Grape Import Regulation
4.

* * u L 4 *

(d) Any lot or portion thereof which
fails to meet the import requirements,
and is not being imported for purposes

of processing, prior to or after
reconditioning may be exported or
disposed of under the supervision of the
Federal or Federal-State Inspection
Service with the costs of certifying the
disposal of said lot borne by the
importer.

* * * * *

(f) The grade, size, quality and
maturity requirements of this section
shall not be applicable to grapes
imported for processing, but shall be
subject to the safeguard provisions
contained in § 944.350.

9. Section 944.550 is amended by
revising paragraphs (c) and (d) and
adding paragraph (f) to read as follows:

§944.550 Kiwifruit Import Regulation.

(c) The term importation means
release from custody of the United
States Customs Service. The term
commercial processing into products
means that the kiwifruit is physically
altered in form or chemical composition
through freezing, canning, dehydrating,
pulping, juicing, or heating of the
product. The act of slicing, dicing, or
peeling shall not be considered
commercial processing into products.

(d) Any lot or portion thereof which
fails to meet the import requirements
and is not being imported for purposes
of consumption by charitable
institutions, distribution by relief
agencies, or commercial processing into
products may be reconditioned or
exported. Any failed lot which is not
reconditioned or disposed of under
supervision of the Federal or Federal-
State Inspection Service with the costs
of certifying the disposal of said lot
borne by the importer.

* * ® * *

(f) The grade, size, quality, and
maturity requirements of this section
shall not be applicable to kiwifruit
imported for consumption by charitable
institutions, distribution by relief
agencies, or commercial processing into
products, but shall be subject to the
safeguard provisions contained in
§944.350.

10. Section 944.605 is amended by
revising paragraph (d) and adding
paragraph (g) to read as follows:

§944.605 Tokay Grape Import Regulation
5.

* * * * *

(d) Any lot or portion thereof which
fails to meet the import requirements
and is not being imported for purposes
of consumption by charitable
institutions, distribution by relief

. agencies, or conversion into by-

products, including wine and juice may
be reconditioned or exported. Any
failed lot which is not reconditioned or

exported shall be disposed of under
supervision of the Federal or Federal-
State Inspection Service with the costs
of certifying the disposal of said lots
borne by the importer.

* x * * *

(g) The grade, size, quality, and
maturity requirements of this section
shall not be applicable to Tokay grapes
imported for consumption by charitable
institutions, distribution by relief
agencies, or conversion into by-
products, including wine and juice, but
shall be subject to the safeguard
provisions contained in § 944.350.

Dated: December 23, 1993.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-31878 Filed 12-29-93; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Parts 980 and 999

[Docket Nos. FV93-880-1 {FR and FV93—-
9991 IFR]

Exemptions From import Reguiations
for Specified Vegetable and Specialty
Crop Commodities .

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule exempts imported
potatoes, onions, tomatoes, dates and
walnuts from grade, size, quality, and
maturity requirements if those
commodities are to be used in certain
specified outlets. These exemptions
correspond to exemptions in effect for
the same commodities under Federal
marketing orders. Safeguard provisions
are added to assure that such imports
are utilized in a specified exempt outlet.
This rule is being implemented in
accordance with the North American

{ Free Trade Agreement and under

section 8e of the Agricultural Marketing
Agreement Act of 1937, and makes the
import regulations more consistent with
applicable domestic marketing order
exemptions. Exempt uses include, but
are not limited to, processing, livestock
feed, and donation to charity.

DATES: This interim final rule is
effective on January 1, 1994. Comments
received by February 28, 1994, will be
considered prior to finalization of the
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim rule. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,

- AMS, USDA, P.0O. Box 96456, room

2523-S, Washington, DC 20090-6456,
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Fax (202) 720-5698. Comments should
reference the docket number and the
date and page number of this issue of
the Federal Register and will be made
available for public inspection at the

Office of the Docket Clerk dunng regular

business hours.

FOR FURTHER INFORMATION CONTACT: Tom
Tichenor, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone (202) 720-
6862, or Fax (202) 720-5698.

SUPPLEMENTARY INFORMATION: This
action is being taken under Annex
703.2(23) of the North American Free
Trade Agreement (NAFTA). This
provision states that when domestic
agriculture commodities have to meet
quality requirements, and processed
forms are exempt from those
requirements, the same treatment is to
be provided to imports destined for
processing as provided for domestic
product destined for processing.

This action is also g eing issued under
section 8e of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674) (Act), which provides
that whenever certain specified
commodities, including potatoes,
onions, tomatoes, dates and walnuts, are
regulated under a Federal marketing
order, imports of those commodities
must meet the same or comparable
grade, size, quality, and maturity
requirements as those in effect for the
domestically produced commadities.

The Act further provides that when
two or more marketing orders for the
same commodity produced in different
areas are in effect, the imported
commodity must meet the same grade,
size, quality, and maturity requirements
as the commodity produced in the area
which the imported commodity isin |
most direct competition. Some
marketing orders provide exemptions
for commodities sold at roadside stands,
shipped directly to consumers, or
exported. However, such exemptions
are not issued for commodities offered -
for importation because such handling
is impracticable for, or not applicable, to
the importation process.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural:
Marketing Service (AMS) has
considered the economic ipact of thls
action on small entities. -

The purpose of the RFA is to fit
regulato-y actions to the scale of

'

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
are based on those established under
Federal marketing orders.

The following are the approximate
number of importers who may be
affected by this interim rule: potatoes—
20, onions—40, tomatoes—70, dates—
25, and walnuts—15. Small agricultural
service firms, which include importers
of these commodities, have been
defined by the Small Business =
Administration (13 CFR 121.601) as
those having annual receipts of less than
$3,500,000. The majority of these
importers may be classified as small
entities.

This interim rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule
would not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

The Department is taking this action
primarily because NAFTA provides that
imported goods destined for processing
must be given no less favorable
treatment than that afforded to domestic

- goods destined for processing. Under

the Federal marketing orders covering
potatoes, onions and tomatoes, these
commodities are exempt from
established quality and size
requmements if they are to be used in
processing outlets. This rule provides
similar exemptions for imported
product destined for processing,
consistent with NAFTA.

This rule also provides exemptions
for these imported commodities to be
utilized in other exempt outlets. These
exemptions are consistent with section
8e of the Act which requires imported
commodities to meet the same or
comparable requirements established
under the domestic marketing orders for
the commaodities. This rule amends the
following 7 CFR sections:

980.1 Import regulations; Irish potatoes,
980.117 Import regulations; onions,
980.212 lr‘r:})ort regulations; tomatoes,

999.1 Regulation governing the importation..

of dates, an
999.100 Regulation govemmg unports of
walnuts

Safeguard provisions are added as
sections 980.501 and 999.500 to assure
that such imports are utilized in a
specified exempt outlet.

Potatoes

The import grade reguiation for
potatoes (7 CFR 980.1) is based on
marketing orders in effect for potatoes
grown in five different potato
production areas in Idaho and Oregon
(MO 945), Washington (MO 946),
Oregon-California (MO 947), Colorado
{MO 948), and the Southeastern United
States (MO 953). Under one or more of
these orders, any person may handle
potatoes exempt from established grade,
size, 3 uality, and maturity requirements,
provided that such potatoes are used for
(1) processing, (2) livestock feed, (3)
charity or relief, (4) certified seed, (5)
export, or {6) limited quantity
shipments ranging from 500 to 1,000
pounds, depending on the individual
order. Processing includes canning,
freezing, dehydration, chips,
shoestrings, starch and flour. Processing
does not include potatoes that are only
peeled, or cooled, sliced, diced, or
treated to prevent oxidation. Prior to the
issuance of this rule, the potato import
regulation provided exemptions only for
certified seed and minimum quantity
shipments of 500 pounds. Thus, this
interim rule adds year-round
exemptions, subject to certain safeguard
provisions, for potatoes that are used
for: (1) Canning, freezing, or other
processing, (2} livestock feed, and (3)
charity or relief. The safeguard
provisions are specified in section
980.501.

Onions

The import grade regulation for
onions (7 CFR 980.117) is based on
marketing orders in effect for onions
grown in two different onion production
areas in Idaho and Oregon (MO 958),
and Texas (MO 959). Under one or both
of these orders, any person may handle
onions exempt from established grade,
size, quality, and matunty requirements,
provided that such onions are used for
(1) processing, (2) livestock feed, (3)
charity and relief, (4) plantings, (5)
limited quantity shipments ranging from
110 to 2,000 pounds, depending on the
individual order, or (6) pearl onions not
exceeding a maximum size. Processing
includes canning, freezing, dehydration,
extraction (juice) and pickling in brine.
Prior to the issuance of this interim rule,
the onion import regulation provided
exemptions for processed onions
{dehydrated, canned, frozen and pickled
in brine), green onions, onion sets
(plantings), braided red onions, and for
minimum quantity shipments of 110
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pounds. Thus, this rule adds year-round
exemptions, subject to certain safeguard
provisions, for onions used for livestock
feed, charity or relief, processing, and
pearl onions. Marketing Order 958
exempts pearl onions which are smaller
sized onions produced using specific
cultural practices and are not larger than
1-3/4 inches in diameter. The safeguard
provisions are specified in section
980.501. '

Tomatoes

The import grade regulation for
tomatoes (7 CFR 980.212} is based on
the marketing order in effect for
tomatoes grown in Florida (MO 966).
Under that order, any person may
handle tomatoes exempt from
established grade, size, and maturity
requirements, provided that such
tomatoes are used for (1) processing, (2)
charity, (3) relief, (4) export, (5) .
experimental purposes, (6) pear shaped
(elongated), cherry, green house or
hydroponic tomatoes, or (7) limited
quantity shipments of 50 pounds per
day. Prior-to issuance of this interim
rule, the tomato import regulation
provided exemptions for experimental
purposes, shipments of 60 pounds, and
pear shaped, cherry, hydroponic, and
greenhouse tomatoes. Thus, this rule
adds exemptions, subject to certain
safeguard provisions, for tomatoes used
for processing (canning and pickling),
charity and relief. The safeguard
provisions are specnﬁed in section
980.501.

Dates

The import regulation for dates (7
CFR 999.1) is based on the marketing
order in effect for dates produced or
packed in Riverside County, California
(MO 987). Under that order, any person
may handle dates exempt from
established grade requirements, if such
dates are donated to ‘‘needy persons,
prisoners, or Indians on reservations.”
Prior to issuance of this interim rule, the
date import regulation provided
exemptions for: (1) Processing
(preparing and preserving dates into
confection, coating to alter color,
chopping, slicing or other processing
which alters the form), (2) denatured
dates unfit for human consumption, and
(3) minimum quantity shipments of 70
pounds. Thus, this rule adds
exemptions, subject to certain safeguard
provisions, for dates donated to charity,
prisoners, and Native Americans on
reservations. The safeguard provisions

are specified in section 999.500.

Walnuts

“The import grade regulation for
walnuts (7 CFR 999.100) is based on the

marketing order in effect for walnuts
grown in California (MO 984). Under
that order, any person may handle
walnuts exempt from established grade
and size requirements, if such walnuts
are: (1) Green (immature), (2) used by
charitable institutions, relief agencies or
government agencies for school lunch
programs, or diverted for animal feed, or
oil manufacture, or other
noncompetitive outlets. Prior to
issuance of this interim rule, the walnut
import regulation provided exemptions
from grade and size requirements for
minimum quantity shipments of 60
pounds shelled or 115 pounds inshell.
Thus, this rule adds exemptions, subject
to certain safeguard provisions, for
green walnuts, and walnuts for charity,
relief, school lunch programs, animal
feed or oil. The safeguard provisions are
specified in section 999.500.

Exemptions for raisin imports
specified under current import
regulations for raisins (7 CFR Part
999.300) are consistent with exemptions
under the raisin marketing order and are
not affected by this interim rule.

Exemptions for filbert imports
specified under current import
regulations for filberts (7 CFR Part
999.400) are consistent with exemptions
under the filbert/hazelnut marketing
order and are not affected by this
interim rule.

Exemptions for dried prune imports
specified under current import
regulations for prunes (7 CFR Part
999.200) are consistent with exemptions
under the dried prune marketing order
and are not affected by this interim rule.

The respective marketing order

" committees have developed methods to

monitor the marketing of the
domestically produced exempt

‘commodities from handlers to points of

final disposition. Safeguard procedures
in the form of reporting requirements
are used to ensure that domestic
products are used for the intended
exempt outlets.

Two such safeguard requirements are:

(1) A certificate of privilege, issued by
a committee upon application by a
handler, in which a handler notifies the
appropriate marketing order committee
of the handler’s intent to ship that
commodity to a processor, livestock
feeder, charity, or other exempted
outlet; and

(2) A special purpose shipment
report, furnished by a handler and
forwarded to a committee at the time of
shipment, which provides information
about the shipment necessary to
determine compliance. The receiver or
processor subsequently returns a signed
copy of the special purpose shipment

report to the respective committee
office.

Because of the ease with which
imported commodities can enter fresh
market channels of trade, this rule
establishes a process to monitor exempt,
imported commodities from the port of
importation to the point of final
disposition. A safeguard procedure, in
the form of importer and receiver
reporting requirements, is established to

"ensure that imported products are

shipped to intended exempt outlets. The
safeguard procedures are similar to the
certificates of privilege and special
purpose shipment reports currently in
effect under most domestic marketing
orders.

To provide consistency and ease the
reporting burden on importers that deal
in several commodities, this rule
establishes a single set of safeguard
procedures and a standardized form that
can be used for imported potatoes,
onions, tomatoes, dates and walnuts.
The procedure is added in §§ 980.501
and 999.500, and is referenced in
individual commodity import
regulations.

An importer wishing to import
commodities covered herein for uses in
other than regulated commercial
channels shall complete, in triplicate,
prior to importation, an Importer’s
Exempt Commodity form. One copy
notifies the Marketing Order
Administration Branch (MOAB) of the
Fruit and Vegetable Division, AMS, and
the second copy notifies the U.S.
Customs Service of the importer’s intent
to import a commodity under an
exemption. The third copy will
accompany the exempt lot to the
receiver.

The form may be obtained from either
the inspection or customs offices
serving the port of entry. The form may
also be obtained from the MOAB in
Washington, DC or from its Marketing
Field Offices in Fresno, California;
Portland, Oregon; McAllen, Texas; or
Winter Haven, Florida.

The form must be completed at the
time the commodity enters the United
States. Copies must be returned to the
U.S. Customs Service upon completion

"and to MOAB within 15 days after

completion of the form. Information
called for on the Importer’s Exempt
Commodity form includes:

{1) The commodity and the variety (if
known) being imported,

(2) The date and place of inspection,
if applicable,

(3) Identifying marks or numbers on
the containers,

{4) Identifying numbers on the
railroad car, truck or other
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transportation vehicle transporting -
product to the receiver,

(5) The name and address of the
importer,

é)i) The place and date of entry, -

(7) The quantity imported,

(8) The name and address of the
intended receiver (processor, feeder,
charity, or other exempt receiver),

(9) Intended use of the exempt
commodity,

(10) The U.S. Customs Service entry
number and harmonized tariff code
number, and

(11) Such other information as may be
necessary to ensure compliance with
this regulation.

For purposes of this regulation, a lot
is considered to be imported when it is
released by the Customs Service for
entry into commercial markets or other
channels. Lots that are exempt from
grade, size, quality, and maturity
requirements of the import regulations
are not subject to the inspection and
certification requirements in such
regulations. An imported lot intended
for normal commercial channéls, or any
portion of such a lot, that fails
established grade, size, quality, and
maturity requirements, may be disposed
of in exempt outlets, as specified in the
pertinent import requirements for the
specific commodity.

The third copy of the form will
accompany the exempt lot to its
intended destination. The receiver will

. certify that the lot has been received and
it will be utilized in an exempt outlet.
After the certification is signed by the
receiver, the form must be returned to
MOAB by the receiver, within 15 days
of receipt of the lot.

The burden on both importers and

interim rule will not have a significant
economic impact on a substantial
number of small entities.

This interim rule reflects the
Department’s appraisal of the need to
relax the import requirements, as
hereinafter set forth, to comply with the
terms of NAFTA and to effectuate the
declared policy of the Act.

Pursuant to 5 U.S.C. §53, it is found
and determined upon good cause that it
is impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice prior to putting this
rule relaxing import requirements into
effect and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This rule should

- become effective on January 1, 1994, to
be consistent with the provision of
NAFTA, which.states that imported
goods destined for processing receive no
less favorable treatment than that
afforded domestic goods destined for
processing. In addition, potatoes,
onions, tomatoes, dates and walnuts
currently being imported into the U.S.
are now being marketed, subject to
established grade, size, quality, and
maturity réquirements. To be consistent
with section Be of the Act, which
provides that such domestic and
imported commodities be subject to
comparable requirements, this

-relaxation in the import requirements
should become effective as soon as
possible.

A 60-day period is provided to allow
interested persons an opportunity to
comment on this interim rule. All
written comments timely.received, will
be considered before a finalization of

g S this rule.
receiving entities is minimal and . .
consistent with safeguard procedures List of Subjects
imposed on the handling of * 7 CFR Part 980
domestically-produced exempt . .
commodities. In accordance with the . Import regulations, Onions, Potatoes,
Paperwork Reduction Act of 1980 [44 Tomatoes. .
U.S.C. chapter 35], this additional List of Subjects
burden has been submitted to the Office
7 CFR Part 999

of Management and Budget (OMB) for

approval. : Import regulations, Dates, Filberts,
This rule increases the reporting Prunes, Raisins, Walnuts.

burden on approximately 170 importers For the reasons set forth in the

of potatoes, onions, tomatoes, dates and preamble, 7 CFR parts 980 and 999 are
_walnuts who will complete the amended as follows:

Importer’s Exempt Commodity form.
The estimated time for importers to PART 980—VEGETABLES; IMPORT

complete the form is 10 minutes. The REGULATIONS

estimated time for receivers to sign the :

certification is 5 minutes. PART 999—SPECIALTY CROPS;
In accordance with section 8e of the IMPORT REGULATIONS

Act, the United States Trade
Representative has . «acurred with the
issuance of this imerim rule.

Based on the above, the Administrator
of the AMS has determined that this

1. The authority citation for 7 CFR
parts 980 and 999 are revised to read as
follows:

Authority: 7 U.S5.C. 601-674.

2. Section 980.1 is amended by
adding a new paragraph (i) to read as
follows:

§980.1 Import regulations, Irish potatoes.

(i) Exemptions. The grade, size,
quality and maturity requirements of
this section shall not be applicable to
potatoes imported for canning, freezing,
other processing, livestock feed, charity,
or relief, but such potatoes shall be
subject to the safeguard provisions
contained in § 980.501.

3. Section 980.117 is amended by
adding a definition for pearl onions at
the end of paragraph (h) and adding a
new paragraph (i) to read as follows:

§980.117 import regulations; onions.
* » * ~ *

(h) Definitions. * * * The term pear!
onions means onions produced using
specific cultural practices that limit
growth to 1% inches in diameter or less.

(i) Exemptions. The grade, size,
quality and maturity requirements of
this section shall not be applicable to
pearl onions, or onions imported for
processing, livestock feed, charity; or
relief, but such onions shall be subject
to the safeguard provisions in § 980.501.

4. Section 980.212 is amended by
adding a new paragraph (i) to read as
follows:

§980.212 Import regulations; tomatoes.
- L] ® ~ »

(i) Exemptions. The grade, size,
quality and maturity requirements of
this section shall not apply to tomatoes
for charity, relief, canning or pickling,
but such tomatoes shall be subject to the
safeguard provisions contained in
§980.501.

5. A new § 980.501 is added to read
as follows:

§980.501 Safeguard procedures for
potatoes, onions, and tomatoes exempt
from grade, size, quality, and maturity
requirements.

(a) Each person who imports (1)
potatoes, onions or tomatoes for
consumption by charitable institutions
or distribution by relief agencies; (2}
potatoes, onions, or tomatoes for
processing; (3) potatoes or onions for
livestock feed; or (4) pearl onions, shall
obtain a copy of Importer’s Exempt
Commodity form from the Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, or
from the Fresh Products Inspection
Office, the Processed Products
Inspection Office, or the U.S. Customs
Service serving the intended port of
entry, and shall present, the completed
Importer’s Exempt Commodity form to
the U.S. Customs Service Regional
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Director or District Director, as
applicable, at the port at which the
customs entry is filed. One additional
copy shall accompany the lot and
another copy shall be filed with the
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, within 15 days of the date
of importation.

(b) Each person who receives an
exempt commodity for the purposes
specified in paragraph (a) of this section
shall obtain a copy of the Importer’s
Exempt Commodity form from the
importer and shall certify by signing, -
and return to the Marketing Order
Administration Branch within 15 days
of receipt of the exempt lot, that such
lot has been received and will be
utilized in the exempt outlet.

6. Section 999.1 is amended by
removing paragraph (d), .
“Reconditioning prior to importation;”
redesignating paragraph (d), as an
untitled “Exemptions” paragraph (d)}(1);
and by adding a new paragraph (d)(2) to
read as follows:

§999.1 Regufation goveming the

importation of dates.
» » * ® *®
@ay* ~ *

{2) Exemptions. The grade, size,
quality and maturity requirements of
this section shall not apply to dates
which are donated to needy persons,
prisoners or Native Americans on
reservations, but such dates shall be
subject to the safeguard provisions
contained in § 999.500.

» » *- ® -

7. Section 999.100 is amended by
redesignating paragraph (e) as paragraph
(e)(1) and by adding a new paragraph
(e)(2) to read as follows:

§999.100 Regulation governing imports of
walnuts.

* * * * *

(e)(1)* * *

(2) Exemptions. The grade, size,
quality and maturity requirements of
this section shall not apply to walnuts
which are: green walnuts (so immature
that they cannot be used for drying and
sale as dried walnuts); walnuts used in
non-competitive outlets such as use by
charitable institutions, relief agencies,
governmental agencies for school lunch
programs, and diversion to animal feed
or oil manufacture, but such walnuts
shall be subject to the safeguard

provisions contained in § 999.500.
* * *® " » '

8. Section 999.500 is added to read as
follows:

§999.500 Safeguard procedures for
walnuts and certain dates exempt from
grade, size, quality, and maturity
requirements. .

{a) Each person who imports: (1)
Dates which are donated to needy
persons, prisoners or Native Americans
on reservations; or (2) walnuts which
are: green walnuts (so immature that
they cannot be used for drying and sale
as dried walnuts); walnuts used in non-
competitive outlets such as use by
charitable institutions, relief agencies,
governmental agencies for school lunch
programs, and diversion to animal feed
or oil manufacture, shall obtain a copy
of an “Importer’s Exempt Commadity
Form"” from the Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, or
from the Fresh Products Inspection
Office, Customs Office, or Processed
Products Inspection Office serving the
intended port of entry, and shall present
the completed ‘‘Importer’s Exempt
Commodity Form’ to the U.S. Customs
Service Regional Director or District
Director, as applicable, at the port at
which the customs entry is filed. One
additional copy shall accompany the lot
and another copy shall be filed with the
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA within 15 days of the date
of importation. :

(b) Each person who receives an
exempt commodity for the purposes
specified in paragraph (a) of this section
shall obtain a copy of the Importer’s
Exempt Commodity form from the
importer and shall certify by signing,
and return to the Marketing Order
Administration Branch within 15 days
of the receipt of the exempt lot, that
such lot has been received and will be
utilized in the exempt outlet.

Dated: December 23, 1993.

Rabert C. Keeney,

Deputy Director, Fruit and Vegetable Division.
|FR Doc. 93-31879 Filed 12-29-93; 8:45 am}
BILLING CODE 3410-02-P

Farmers Home Administration

7 CFR Parts 1910, 1924, 1941, 1943,
1945, 1951, and 1980

RIN 0575-AB13

Borrower Training
AGENCY: Farmers Home Administration,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations to require certain guaranteed

and direct Farmer Programs loan
applicants and borrowers to obtain
training in production and financial
management concepts. This action is
necessary due to provisions in the Food,
Agriculture, Conservation, and Trade
Act of 1990, dated November 28, 1990
(hereinafter referred to as “the 1990
FACT Act”), that require the Agency to
enter into contracts to provide
educational training in financial and
farm management concepts associated
with commercial farming to all
borrowers with Farmer Programs direct
and guaranteed loans. The intended
effect is to improve the borrowers’
production and financial management
ability, thereby increasing the number of
borrowers who become successful and
thus able to move to commercial credit
sources.

DATES: Effective February 28, 1994.
Written comments must be submitted
on or before April 29, 1994.

ADDRESSES: Submit written comments,
in duplicate, to the Chief, Regilations
Analysis and Control Branch, Farmers
Home Administration, USDA, room
6348, South Agriculture Building, 14th
and Independence Avenue, SW.,
Washington, DC 20250. All written
comments will be available for public
inspection during regular working hours
at the above address.

FOR FURTHER INFORMATION CONTACT: Kay
M. Callin, Loan Officer, Farmer
Programs Loan Making Division,
Farmers Home Administration, USDA,
South Building, 14th and Independence
Avenue SW., Washington, DC 20250,
telephone (202) 720-1186.

SUPPLEMENTARY INFORMATION:
Classification

We are issuing this interim rule in
conformance with Executive Order
12866, and we have determined that it
is not a “'significant regulatary action.”
Based on information compiled by the
Department, we have determined that
this interim rule:

(1} Will have an effect on the
economy of less than $100 million;

(2) Will not adversely affectina’
material way the economy, a sector of
the economy, praductivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Will not create a serious
inconsistency or atherwise interfere
with an action taken or planned by
another agency;

- (4) Will not alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or rights and obligations of
recipients thereof; and
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(5) Will not raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or principles set
forth in Executive Order 12866.

Intergovernmental Consultation

1. For the reasons set forth in the final
rule related to 7 CFR part #3015, subpart
V {48 FR 29115, June 24, 1983) and
FmHA Instruction 1940-], :
“Intergovernmental Review of Farmers
Home Administration Programs and
Activities” (December 24, 1983), Farm
Operating Loans and Farm Ownership
Loans are excluded with the exception
of nonfarm enterprise activity from the
scope of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

2. The Soil and Water Loan Program
is subject to the provisions of Executive
Order 12372 and FmHA Instruction
1940-J.

Programs Affected

These changes affect the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance:

10.404 Emergency Loans
10.406 Farm Operating Loans
10.407 Farm Ownership Loans
10.416 Soil and Water Loans

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of FmHA that this
interim action does not constitute a
major Federal action significantly
affecting the quality of the human
environment and in accordance with the
National Environmental Policy Act of
1969, Public Law 91-190, an
Environmental Impact Statement is not
required.

Civil Justice Reform

This document has been reviewed in
accordance with Executive Order (E.O.)
12778. FmHA has determined that this
action does not unduly burden the
Federal Court System since it meets all
applicable standards provided in
section 2 of the E.O.

Paperwork Reduction Act

The information collection
requirements contained in these
regulations have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
control numbers 0575-0134, 0575-0141,
0575-0085, 05750083, 0575-0090,
0575-0133, and 0575-0086 in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).
The revised information collection
contained in 0575-0061 and 05750079

will not become effective until approved
by OMB. Please send written comments
to the Office of Information Regulatory
Affairs, OMB, Attention: Desk Officer
for USDA, Washington, DC 20503.
Please send a copy of your comments to
Jack Holston, Agency Clearance Officer,
USDA, FmHA, AG Box 0743,
Washington, DC 20250.

Discussion of the Interim Rule

On November 25, 1992, FmHA
published a proposed rule in the
Federal Register (57 FR 55473-55483)
with a comment period ending
December 28, 1992. The purpose of this
interim rule is to provide a way for
FmHA to assist borrowers in obtaining
the financial and production
management skills necessary to
successfully operate a farm, gain equity
in the farm operation, and graduate from
F.nHA programs and enable them to
obtain private credit. The 1990 FACT
Act (Pub.L. 101-624) amended the
Consolidated Farm and Rural
Development Act (CONACT) by adding
Section 359. This section established
the requirement that a borrower must
obtain training in farm and financial
management concepts appropriate to the
borrower’s management ability, as
determined by the County Committee,
to obtain a direct or guaranteed Farmer
Programs loan. This interim rule defines
the borrower training program and
establishes procédures for implementing

-and administering the program.

The Agency is delaying
implementation of this interim rule for
60 days after the date of publication. In
addition, because of the large number of
comments received and the wide range
of views expressed in those comments,
the Agency is requesting further
comments to provide the opportunity
for interested parties to suggest
additional alternate courses of action in
implementing the program. '

Discussion of Comments

In response to the proposed rule, 224
individual written comments were
received from 48 respondents. In some
cases, multiple employees sent in copies
of the same comments. The comments
were divided into seven major
categories as follows: Reduce the scope
of borrowers for whom training will be
required; provide clearer guidance to
the County Committee on
implementation of borrower training; .
eliminate training requirement for
guaranteed borrowers; revise extent,
content, and format of training; revise
scoring system; make decision to require
training appealable; and general
comments. Several comments were

general in nature and not specifically
related to the proposed regulation.
Comments were received from ten
FmHA employees, three lenders and
one from a farm advocacy group
regarding farmers who have experience

. that would exceed the degree of training

to be provided. They suggested that
these should be excepted from the
training requirement. In response to
these comments, a revision is being
made to allow the County Committee to
waive the production training
requirement for applicants who
demonstrate the abilities of a successful
and efficient producer based on past
management performance. To receive
such a waiver, applicants must provide
documentation which, at a minimum,
includes the applicant’s production
records for the past five years and a
statement explaining how the records
demonstrate production ability. Five
years of production history is already a
requirement for a Farmer Programs loan
application, so no new burden is
created. Even if these applicants receive
a waiver for production training, they
still must meet the financial training
requirement.

Three lenders and 11 FmHA
employees submitted comments that
new guaranteed borrowers and
borrowers requesting subordinations
should not automatically be required to

. receive training. The statute requires

that guaranteed borrowers complete-
training unless a waiver is granted;
therefore, no change is being made in
this regard. However, a revision is being
made to eliminate the training
requirement for borrowers requesting
subordinations. In light of the
comments, the Agency believes that
requiring training at the point of loan
making and loan servicing is sufficient.
While those borrowers in loan servicing

"are most needy, those requesting

subordinations to other lenders are often
progressing towards graduation to
commercial credit. The Agency does not
want to interfere with this progress by
unnecessarily requiring borrower
training.

Three commenters requested that
training be required for guaranteed
borrowers. This provision was included
in the proposed rule and is not being
changed in the interim rule.

Comments were received from four
FmHA employees that the training
requirement should be restricted to
limited resource and 1951-S borrowers.
As stated above, the statute applies to
all direct and guaranteed Farmer
Programs borrowers. Therefore, no
changes are being made as a result of
these comments.
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Two commenters expressed concern
that FmHA does not have the authority
to require training for borrowers
requesting loan servicing. The statute
authorizes the Secretary to issue
regulations establishing guidelines for
the borrower training program.
CONACT section 359 specifically
directs the Secretary to enter into
contracts to provide training to all
borrowers of Farmer Programs loans
made under the CONACT. The
legislative history of the provision
further indicates Congressional intent
that FmHA assist financially troubled
borrowers in obtaining the financial and
farm management skills necessary to
successfully operate a farm, gain equity
in the operation, and graduate to private
credit. Therefore, requiring an existing
borrower to obtain training in order to
receive debt restructuring under 1951-
S is allowable and consistent with
legislative intent. Consequently, no
changes have been made in response to
these comments.

Six respondents suggested that the
County Committee should be authorized
to waive borrower training for any case
as they determine appropriate.
However, this degree of discretion is
inconsistent with the statute which
permits waiver only if the County
Committee has determined that the
borrower demonstrates adequate
knowledge in financial and farm
management concepts. The proposed
rule provided for a waiver of the
training requirement if the applicant
had completed an approved course or a
similar course. Revisions have been
made by this interim rule to also
include a provision to allow a waiver to
be granted by the County Committee
based on the applicant’s production
experience.

omments were received from nine
individuals stating that the process for
granting waivers is too subjective and
may place the County Committee in an
awkward position. By statute, the
County Commiittee has the
responsibility of reviewing
documentation provided by the
applicant to determine if a waiver
should be granted. Because the County
Committee serves as a representative
sample of the farmers in the area, they
are assumed to be qualified to make
determinations based on local
conditions. County Committees already
must make subjective eligibility
determinations in accordance with
statutory and regulatory authority.
Therefore, no changes are being made in
response to these comments.

our comments were received
requesting clarification of the County
Committee guidelines to encourage

consistency when granting waivers. The
guidelines for granting a waiver were
written to provide flexibility for the
County Committee to use their
knowledge of the conditions in the area
and the documentation submitted by the
applicant to determine if a waiver
should be granted. Therefore, no
changes are being made to the
regulation in response to these
comments.

Comments were received from three
individuals stating that the County
Committee should not be provided the
authority to modify the evaluation score
determined by the course instructor.
Revisions have been made to eliminate
the County Committee’s review of the
instructor’s evaluation. It was
determined that this review was not
necessary if a qualified instructor
provided the evaluation. In addition, a
revision was made to require the County
Supervisor to review the evaluation to
determine if the borrower has satisfied
the training requirements or if further
training should be recommended or
special servicing actions required based
on the borrower’s score,

Three lenders expressed concern that
a borrower with impeccable history who
failed to attend training would be
denied future credit because of the
failure to attend training. If the
borrower’s history and past performance
are outstanding, it is possible he/she
would be eligible for a waiver. If a
waiver is not granted, however, the
borrower would be required to attend
training. This is required by the statute
and, therefore, no changes were made
based on these comments.

Comments were received from three
respondents who felt that at least one
County Committee member should be
required to attend the training session,
at FmHA's expense, so they would be
knowledgeable of the training
requirements. FmHA will make the
County Committee aware of the
availability of training sessions. County
Committee members will have the
option of attending the courses at their
own expense. However, a change was
made based on these comments that
requires the vendor to submit
information regarding the policy for
allowing individuals to audit the course.

One commenter suggested that the
County Committee should be authorized
to give partial waivers. The Agency
agrees and has revised the interim rule
o provide the opportunity for the
applicant/borrower to receive a waiver
for either production management
training or financial management
training or for both. For example, the
Agency has found that many of its
borrowers are good producers but need

help in the area of financial
management. A partial waiver system
will be fairer and less costly to such
apglicants and borrowers.

omments were received from 13
lenders and eight FmHA employees
expressing concern that lenders will not
participate in the guaranteed program
because of added servicing requirements
and additional FmHA interference.
Because the statute specifically includes
guaranteed borrowers in the training
requirements, no changes have been
made to the regulation based on these
comments.

Twelve respondents felt that the
training should be offered, but not
required for loans because they felt
borrowers must be self-motivated to
improve and enhance their abilities. No
changes have been made to the
regulation based on these comments
because training is required by statute.
To be eligible for FmHA assistance,
training must be completed unless a
waiver is granted.

Five commenters suggested that
training should be required before
assistance is provided. The statutory
language and legislative history indicate
that Congress did not intend the training
requirement to change FmHA's current
consideration of a horrower’s eligibility
for direct or guaranteed loans.
Furthermore, loan eligibility and the
need for training are independent
determinations made by the County
Committee. If the borrower is required
to complete training prior to assistance
being provided, this independent
determination is lost. Therefore, no
changes are being made based on these
comments.

Nine lenders expressed concern that
guaranteed lenders would be
responsible for monitoring borrower
training. Respondents felt the training
should be monitored by FmHA. FmHA,
however, wants to limit its direct
dealing with the loan applicant since
the lender is responsible for servicing
the account. The Agency agrees,
however, that FmHA needs to be
involved in the process. The _
regulations, therefore, are being revised
to require lenders to monitor the
borrowers’ progress and periodically
report back to FmHA. This procedure
for FmHA and lender involvement is
consistent with the procedure for
requiring the vendor to provide the
lender and FmHA with periodic
progress reports.

One comment was received from a
lender concerned that the Guaranteed
Overview Task Force did not have input
on development of borrower training for
guaranteed borrowers. All interested
individuals were encouraged to provide
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written comments on the proposed rule,
This provided all members of the task
force a chance to express any opinions
on the development of the training
program. No changes were made to the
regulation based on this comment.

One lender suggested that FmHA
should provide a list of vendors and
courses available in each location.
Because this list was provided for in the
proposed rule, no changes need to be
made to incorporate this
recommendation.

Five comments were received
regarding the length of time allowed for
borrowers to complete the training
program. Two commenters felt the time
allowed (2 years) was too long and three
felt it was not long enough. The Agency
originally determined that training
should be completed within two years
after the agreement to complete training
is signed. However, the borrower will
still have the option to request a 1-year
extension if the training could not be
completed as anticipated. This policy
was adopted in the proposed rule after
consulting with experts in agricultural
education and several farm advocates on
training curriculum. It was determined
that two years was a reasonable amount
of time allowing for the usual one year
training program with some leeway for
late starters, longer training courses, etc.
Therefore, no revisions were made
based on these comments.

Two respondents felt that borrowers
should be required to attend future
training sessions to keep up with
changes in technology and production
methods. Training will be available for
those borrowers who would like to
attend additional courses, but the
courses will be entirely optional. No
changes are being made to the
regulations based on these comments.

Comments from five FmHA
employees suggested that the Extension
Service should be given all of the
vendor training responsibility. The
statute lists the Extension Service as one
option among several to provide
training. The statute specifically says
that State or private providers of farm
management and counseling services
may be utilized to provide training.
Therefore, no changes are being made
based on these comments.

Comments from two FmHA
employees suggested that training
should be based on FmHA forms and
procedures. The ultimate goal of
supervised credit is to assist borrowers
in graduating from FmHA programs to
private credit. Restricting training to
FmHA credit situations would be a great
disservice to the borrower. For that

. reason, no changes are being made in
response to these comments.

Five commenters suggested that the
curriculum should be established in
terms of “hours” rather than “years” for
consistency in implementation and
monitoring. The curriculum was not
established based on hours to allow
flexibility in the training program to
meet the needs of borrowers in specific
areas. Therefore, no changes are being
made based on these comments.

One FmHA employee stated the
regulations should be written to include
various methods of delivery of training,
such as telenet and satellite, as
acceptable methods of providing and
receiving training. The proposed rule
provides the opportunity for States to
review the proposed vendor’s methods
of training prior to approval of the
vendor. If the State Director feels the
vendor’s method of delivery of the
training is acceptable for the area, the
vendor may be approved. No change to
the regulation is necessary to respond to
this comment.

Four respondents expressed concern

_ that it would be extremely difficult to

provide production training for many
different enterprises in relatively small
locales, particularly if the borrower had
several different enterprises. However,
the proposed rule only required that
borrowers complete production

.management courses in Crop or

livestock enterprises which constituted
20% or more of the Etojected cash farm
operating costs for the coming
production cycle as determined by the
County Committee. The interim rule
nonetheless revises this policy to
require such courses only in those crop
or livestock enterprises which constitute
20% or mare of the total projected cash
farm income. Income is a better
indicator than costs of which crop or
livestock production will significantly
affect the overall operation. The interim
rule also provides for a 1-year extension
of the 2-year period in which training
must be completed for circumstances
beyond the control of the borrower,
such as discontinuance of the necessary
approved courses. This extension,
therefore, would be appropriate if
needed courses are unavailable. Under
the interim rule, vendors’ propased sites
for training should be within a-
reasonable commuting distance to meet
approval by State Directors.

mments were received from four
individuals who suggested that the
course requirements should be outlined
in segments for consistency between
vendors in a specific area. The proposed
rule provided the opportunity for the
State Director to review the vendor’s
proposed course outline prior to

_approval. The State Director can
determine if the vendor’s outline will

allow for consistency between vendors.
Flexibility is important at the State
level. Therefore, no changes are being
made based on these comments.

Two individuals suggested that the
requirements for instructors should be
more flexible, The regulations,
therefore, are being revised to allow
instructors and vendors with three years
experience in conducting training
courses or teaching to be eligible to
conduct borrower training. The
proposed rule required instructors and
vendors to have a minimum of three
years experience in training and
working specifically with farmers. The
requirement that the instructor have a
bachelor’s degree or comparable
experience will remain in effect.

hree commenters requested that the
training language include production
training. This requirement was implied
in the proposed rule although it was not
mentioned specifically. Revisions are
made to specifically mention
production management training in the
interim rule.

Comments were received from two
individuals who felt that production
training should be excluded from the
requirement. The intent of the law was
to provide borrowers training in farm
management concepts as well as
financial management. Therefore,
production training is also required.

However, the interim regulations do
provide the option of a waiver from
production training. -

One commenter suggested that
training sources should be limited to
non-profit entities only. The statute
specifically allows State or private
providers of farm management and
counseling services to be utilized to
provide training. This would intlude
vendors who are in business to make a
profit. Because Congress intended to
provide as many options for training
vendors as possible, no revisions are
being made based on this comment.

One commenter requested
clarification of who would be required
to attend training in the case of a
husband/wife operation. The proposed
regulations required the individual who
holds a majority interest or who
operates the farm to complete the
training. If these are different
individuals, both would have to meet
the training requirements in financial
and production management. The intent
of the regulations, however, was to
allow the individual who has full )
resl]})lonsibility for the various functions
of the farm operation, particularly
financial and production management,
to either be granted a waiver or to be
required to complete training in the
specific area of responsibility. Thus, in
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a husband and wife operation, if the
wife solely attended to the farm’s
financial management and the husband
solely attended to production, she
would be required to receive training in
financial management for the entity, and
he for production management, if they
did not qualify separately for partial
waivers. If the husband and wife shared
responsibility for financial and
production management, their
experience would be considered in the
aggregate to determine whether a waiver
or training was appropriate. The
regulations are being revised to clarify
this issue in response to this comment.

One comment was received regarding
the determination of separate
enterprises. The State Director has the
opportunity to determine which
enterprises will be covered by the
course when approval for the course is
granted. No changes are being made to
the regulations in response to this
comment.

One commenter suggested that the
vendor should not be required to specify
the training location until after approval
has been granted to allow the vendor to
locate training in the areas of greatest
need. The regulations are being revised
to require that vendors specify proposed
locations for training when an
application for approval is submitted,
rather than the specific training sites.

Three individuals commented that
training should be provided within a
reasonable commuting distance for
borrowers. The Agency has accepted
this recommendation and the regulation
is being revised.

Comments were received from two
individuals who stated that the
regulations needed a provision to
decertify training vendors. The
regulations are being revised to allow
the State Director or the vendor to
revoke the agreement to conduct
training in writing giving 30 days
notice. The State Director may revoke
the agreement if the vendor fails to
comply with responsibilities listed in
the agreement. Such revocation is
nonappealable under FmHA appeal
regulations.

One commenter suggested that the

-final rule should require the State
Director to obtain input from a
committee comprised of individuals
listed in the proposed rule (Chief
Executive Officer of a State, State
Department of Agriculture, State
Extension Service, community college,
and non-profit organization) to tailor the’
training agenda to the needs of the State.
The State Director has the option of
consulting with individuals from the
various organizations, but is not

required to do so. No change is being
made in response to this comment.

One FmHA employee suggested that
the system used to assign scores to the
borrower should be reversed. A score of
1 would be given to borrowers who have
met the training requirements and a 3
would be given to those borrowers who
have not met the training requirements.
The Agency has accepted this
recommendation and the regulation is
being revised.

One commenter requested that the
notification to trainees include a
description of the scoring system to be
used. The Agency has accepted this
recommendation and the change is
being made in the interim rule.

Comments were received from four
individuals suggesting that Form FmHA
440-2, “County Committee Certification
or Recommendation,” be revised to
include an appropriate section for
training and/or waivers. The Agency is
adopting this recommendation.

One commenter suggested that FmHA
pay for the cost of training rather than
the borrower. The statute requires that
the borrower pay the cost of the
training. However, operating loan funds
may be used to pay this expense as it
is considered a farm operating expense.
Therefore, no changes are being made

"based on this comment.

Two FmHA employees expressed
concern that the extra cash cost of the
training may make the borrower’s plan
unfeasible and requested that the
County Committee have the latitude to
waive the requirement in these
situations. According to the statute, the
County Committee may grant waivers
only if the borrower demonstrates the

" knowledge and experience to warrant a

waiver. No revision is necessary based
on this comment.

Four respondents indicated that the
comment period should be extended. It
should be noted that written comments
were accepted after the closing date of
the comment period and were
considered when drafting the interim

. rule. However, the comment period was

not officially extended. A 120-day
comment period is being provided with
this interim rule.

Two individuals suggested that
vendors would need money to prepare
to provide training to FmHA borrowers.
The commenters did not indicate who
should provide these funds. Therefore,
no response is necessary.

Thirty-four commenters felt that
requiring borrower training was not
going to be beneficial. Comments ranged
from the training being an imprudent
requirement and a waste of taxpayer
money to being an additional burden
imposed on borrowers, lenders, FmHA

and taxpayers. Because borrower
training was mandated by Congress, no
revisions are being made based on these
comments.

Eight individuals felt the concept was
commendable but did not feel it was
realistic. In developing the proposed
regulations, the Agency consulted with
experts in agricultural education to
develop an effective training program.
As previously discussed, the regulations
are being revised based on comments

‘from various individuals to make the

program as efficient and realistic as
possible. :
Three respondents expressed strong
opposition to the section of the
proposed regulation dealing with
appeals. Respondents felt that denial of
a waiver should be considered an
adverse decision and therefore
appealable. Because loans will be made
or serviced upon the condition that
training is obtained, no adverse decision
has been made which “directly and
adversely affects” the borrower. Under
FmHA appeal regulations, 7 CFR part
1900, subpart B, one is “‘directly and

adversely affected” when a request for

assistance is denied, or assistance is
reduced, cancelléd, or not reviewed.
The nonappealable matter, however,
would be reviewable under the appeal
regulations. If a loan or loan guarantee
is ultimately denied, then appeal rights
will be given. Therefore, no change is
being made to the regulations based on
this comment.

In addition to changes made in
response to public comments, other
administrative changes have been made.
References to “insured loans” in the
regulation text are changed to read
“direct loans” to reflect changes in
terminology required by the Credit
Reform Act of 1990. Regulation exhibits
also have been revised in order to reflect
changes made to the regulation text.

The regulations also are revised to
exempt applicants for youth operating
loans from the borrower training
requirements. Though the statute states
that the Secretary shall enter into
contracts to provide training to all
Farmer Programs borrowers, it also
states that the need of a borrower who
satisfies the training or farm experience
requirement of CONACT section
302(a)(2) or section 312(a)(2) for
borrower training will not be cause for
denial of a loan or guarantee. Borrowers
with Youth Loans are specifically
excepted from the training or farm
experience requirement by CONACT
section 302(b); therefore, it appears that
Congress did not intend the borrower
training requirement to apply to youth
loan applicants. Furthermore,
application of the borrower training
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requirement to youth applicants would
yield ludicrous results. Youth
applicants already are in training
through their participation in 4-H
Clubs, Future Farmers of America, and
similar organizations as required by
CONACT section 302(B).

List of Subjects
7 CFR Part 1910

Applications, Credit, Loan
programs—Agriculture, Loan
programs—Housing and community

. development, Low and moderate
income housing, Marital status
discrimination, Sex discrimination.
7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
~ Energy conservation, Housing, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing.

7 CFR Part 1941

Crops, Livestock, Loan programs—
Agriculture, Rural areas, Youth.

7 CFR Part 1943

- Credit, Loan programs-—Agriculture,
Recreation, Water resources. -

7 CFR Part 1945

Agriculture, Disaster assistance, Loan
programs—Agriculture.

7 CFR Part 1951

Account servicing, Credit, Loan
programs—aAgriculture, Loan
programs—Housing and community
development, Low and moderate
income housing loans—Servicing, Debt
. restructuring.

7 CFR Part 1980

Agriculture, Loan programs—
"Agriculture.

Therefore, Chapter XVHI, Title 2,

Code of Federal Regulations is amended
as follows:

PART 1910—GENERAL

1. The authority citation for part 1910
continues to read as follows:

- Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart A—Receiving and Processing
Applications '

2. Section 1910.4 is amended by
revising paragraph (b)(3) to read as
follows:

§1910.4 Processing Applications.

* * - = »

(b)tt'

(3) A brief written description as to the
farm training and/or experience of the
applicant and the individual members of an
entity applicant (new applicants only). Ifa
waiver from the training required in
§1924.74 of subpart B of part 1924 of this
chapter is requested, provide verification of
any courses taken which covered production
and/or financial management concepts, and/
or a statement explaining how the applicant’s
proven performance based on 5-year
production records demonstrates production
ability.”
*

L] * * ]

PART 1924—CONSTRUCTION AND
REPAIR

3. The authority citation for part 1924
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart B—Management Advice to
Individual Borrowers and Applicants

4. Section 1924.59 is amended by
adding paragraph (e)(7) to read as
follo_ws:

§1924.59 Supervision.
* * * ] *

(e* * * : .

(7} Complete any training required by
§1924.74 of this subpart.

L 4 * * * *

§1924.73 [Amended]

5. Section 1924.73 is amended in
paragraphs (a), (b)(2), and (b)(3) by
revising the reference “§ 1924.60(d)” to
read “§1924.60(c).”

6. Section 1924.74 is added to read as
follows: ’

§1924.74 Borrower Tralning program.

{a) Introduction. (1) Supervised credit
includes helping borrowers to develop
the skills necessary for successful,
efficient production and financial
management of a farm business. An
effective, formal training program
provides a solid foundation on which
borrowers can build the skills which
will enable them to become efficient,
financially sound preducers who can
obtain commercial financing. The goal
of this training is for borrowers to
develop and improve the financial and
production management skills necessary
to successfully operate a farm, build
equity in the farm business, and become
financially successful to graduate from
FmHA programs to commercial sources
of credit. .

(2) The authorities contained in this
section require certain Farmer Programs
borrowers to obtain training in
production and financial management
concepts. Unless waived, this training
will be an eligibility requirement for all

[

Farmer Programs direct and guaranteed
loans. The training requirement will
also apply to all direct borrowers who
receive Primary Loan Servicing actions
approved under subpart S of part 1951

- of this chapter, with the exception of net

recovery buyout offers. Borrowers who
do not request new loans or servicing
actions will be notified during farm
visits and annual analyses of approved
courses in their area. Also, a current list
of approved courses will be posted in -
the County Office.

{3) The training will be carried out by
public and/or private sector providers of
farm management and credit counseling
services (including, but not limited to,
community colleges, the Extension
Service, State Departments of
Agriculture, farm management firms,
lenders, and similar qualified
organizations),

4) State Directors will enter into
agreements with one or more qualified
providers in each State to conduct the
training.

(b) Processing—(1) County Committee
review. The determination of an
applicant/borrower’s need for enhanced
training in production and financial
management concepts will be made by
the County Committee. To make this
determination, the Committee will
review the case file {in the case of
borrowers) and the complete application
package for the assistance requested. A
decision that the applicant/borrower
needs such training cannot be used as
a basis for rejecting the request for
assistance. In the case of a cooperative,
corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the entity
or who is operating the farm must agree
to complete the training on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, theri only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting

.8 waiver or requiring that training be

completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance

_ with their responsibilities for

production and/or financial
management. This training must be
completed within 2 years after Form
FmHA 1924-23, ““Agreement to .
Complete Training,"” is signed if a
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waiver is not granted. The Committee’s
decision as to the requirement of
training will be documented on Form
FmHA 440-2, “County Committee
Certification or Recommendation.”
When production training is required, a
borrower must complete course work
covering production management in
crop or livestock enterprises which
constitute twenty percent of the
projected cash farm income for the
coming production cycle, as determined
by the County Committee. Borrowers
who are adding a new enterprise must
agree to complete any required
production training in that enterprise
unless a waiver is granted by the County
Committee. The areas of production
training will be specified on Form
FmHA 440-2. Borrowers must also
complete financial management training
unless a waiver has been granted by the
County Committee.

(i) Loan applicants. After the County
Committee has determined that the
applicant meets all eligibility criteria for
the type of assistance requested, the
Committee will consider the applicant’s
need for enhanced training in
production and financial management
concepts. Eligibility determinations and
borrower training determinations
should be made during the same
Committee meeting. If the Committee
determines the applicant is ineligible for
assistance, the training requirement will
not be considered.

(ii) Requests for Primary Loan
Servicing. Prior to FmHA's offer of any
Primary Loan Servicing action, the
County Committee must determine
whether the borrower must complete a
training program or qualifies for a
waiver. This determination should be
made after a feasible plan has been
developed using consolidation,
rescheduling, reamortization, deferral,
softwood timber, and/or writedown, but
prior to FmHA's actual offer to
restructure the borrower’s accounts.
This training requirement does not
apply to those borrowers offered net
recovery buyout or preservation loan
servicing. If the borrower must complete
a training program, fees will be included
in the plan as an operating expense.

(2) Waivers. Applicants for loans and
Primary Loan Servicing programs may
request a waiver from the training
requirement by submitting Form FmHA
1924-27, “Request for Waiver of
Borrower Training Requirements,” with
the application for assistance. The
waiver request must include the
required documentation and records as
specified in paragraphs (b)(2)(i) and
(b)(2)(ii) of this section. A waiver is not
required for those applicants who have
previously received a waiver, or who

have previously satisfied the training
requirements. The applicant/borrower
must meet all training requirements for
both production and financial
management if no waiver is granted. If
the borrower receives a waiver for
production training, the requirements
for financial management training must
still be met. Conversely, if the borrower
receives a waiver for financial .
management training, the requirements
for production training must still be
met. In the case of entity applicants,
only those entity members who hold a

" majority interest in the operation or who

operate the farm must meet the waiver
conditions for the entity to qualify fora
waiver. However, if one entity member
is solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities for
production and/or financial
management. The County Committee

.may waive the financial and/or

production training requirements under
the following conditions:

(i) The applicant has successfully
completed an equivalent training
program. To meet this requirement, the
applicant must submit evidence of
completion of a production and/or
financial management course similar to
a céurse approved under this section.
The submission must include a
description of the content and subjects
covered in the course(s) completed by
the applicant or entity members. The
submission must also include evidence
of completion, such as a grade report,
certificate of completion, or written
certification by the course instructor.
The program must have covered subject
areas in paragraph (d)(3)(iii) of this
section. The County Committee will
review thé documentation submitted by
the applicant(s) for assistance to
determine whether the training
completed satisfies the training
requirements of this section; or

ii) The applicant has the experience
and/or training which demonstrates the
abilities necessary for successful,
efficient production as determined by
the County Committee based on
documentation provided by the

applicant with the request for the
waiver. This documentation must
include, at a minimum, the applicant’s
production records for the past 5 years
and a statement explaining how the
records demonstrate production ability.

(3) Notifying applicants/borrowers of
the County Committee’s decision
regarding training. The applicant/
borrower will be informed of the County
Committee’s decision as follows:

(i) Loan applicants receiving a waiver
from the training will be notified in the
letter of eligibility, required under
§1910.6 of subpart A of part 1910 of this
chapter. Applicants for Primary Loan
Servicing actions who are receiving a
waiver will be notified through exhibit
B or exhibit F to subpart S of part 1951
of this chapter, as appropriate.

(ii) Loan applicants required to
complete the training will be notified in
the letter of eligibility. Applicants for
Primary Loan Servicing actions who are
required to complete the training will be
notified through exhibit B or exhibit F

. to subpart S of part 1951 of this chapter,

as appropriate. The notification will
include the name(s) of the approved
vendor(s) in the applicant/borrower’s
area and the specific courses required.
The notification to the applicant/
borrower will also include a description
of the scoring system to be used to
determine if the applicant/borrower has
successfully met the training _
requirements. In both loan making and
servicing cases, the decision to require
certain training is not appealable.
However, the decision is reviewable.

(4) Notification of applicants
determined ineligible for assistance. In
the letter informing them of the County
Committee’s decision, applicants
determined ineligible for assistance due
to lack of management training and
experience will be notified, for their
information, of training programs
approved under this section. If the
ineligible applicant chooses to enroll in
a training program, eligibility for future
assistance will not be automatic upon
completion of the course. Applicants

- who complete an approved course and

later apply for a new loan must still _
demonstrate that they possess sufficient
training and experience to assure
reasonable prospects of success and
meet other eligibility requirements for
the assistance requested. -

(5) Contacting vendor and payment.
Upon receiving the notification of the
training requirement, the borrower is
responsible for selecting and contacting
a vendor(s}), and making all
arrangements to begin the training.
FmHA is not a party to fee or other
agreements between the borrower and
the vendor. Training fees must be
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included in the plan of operation as a
farm operating expense. Payment of
training fees is an authorized use of
operating loan funds.

(6) Training agreement. Prior to
closing the loan or Primary Loan
Servicing action, the applicant/borrower
must sign Form FmHA 1924-23. This
agreement will be placed in position 2
of the borrower case file.

(7) Automated tracking system. Field
offices will process certain data to the
automated Finance Office records in
order to properly track borrower
training-related information. Reference
the automated system user manuals for
more specific information on this
automated tracking system.

(8) County Office monitoring.
Required training will be included in
Table C of Form FmHA 431-2. FmHA
personnel will monitor borrower
progress during farm visits and analyses
in accordance with this subpart. The
County Supervisor will also contact the .
borrower to follow up on unsatisfactory
training progress reports. All contacts
with the borrower will be noted in the
running case record, together with the
topics discussed and agreements
reached.

(c) Vendor's evaluation of borrower
erogress-{l) All required training must

e completed within 2 years after the
borrower signs Form FmHA 1924-23.
The County Supervisor may grant a 1-
year written extension to the agreement
in cases where the borrower
demonstrates he/she was unable to
complete the training due to
circumstances beyond his/her control,
such as poor health or discontinuance of
the necessary approved courses. Refusal
to grant a 1-year extension is not an
appealable decision.

(2) The vendor will provide FmHA
with periodic progress reports. The
frequency of these reports will be
determined by the State Director. These
reports are not intended to reflect a
grade or score, but to indicate whether
the borrower is attending sessions and
honestly endeavoring to complete the
training program. Upon completion of
the training, the vendor will provide the
County Office with an evaluation of the
borrower’s knowledge of the course
material. This evaluation shall
specifically address the borrower’s
1mprovement toward meeting the goals
outlined in this section. The instructor
will also assign the borrower a score
according to the following criteria:

Score

1 The borrower attended classroom
sessions as agreed, satisfactorily completed
all assignments, and demonstrated an
understanding of the course material.

2 The borrower attended classroom
sessions as agreed and attempted to complete
all assignments; however, the borrower does
not demonstrate an understanding of the
course material.

3 The borrower did not attend classroom
sessions as agreed and/or did not attempt to
complete assignments. In general, the
borrower did not make a good faith effort to
complete the training.

(i) Borrowers receiving a score of 1
will have met the requirements of the
agreement. The accounts of these
borrowers will be serviced in
accordance with existing regulations.

(ii) Borrowers receiving a score of 2
will have met the requirements of the
agreement. However, since these
borrowers do not adequately
demonstrate an understanding of the
course material, the County Supervisor
will develop a plan outlining the
additional supervision the borrower will
require to accomplish the objectives of
FmHA assistance, such as
recommending further training, more
frequent farm visits, or retaining
professional services of an accountant,
farm management consultant, or similar
expert based upon the borrower’s
abilities.

(iii) Borrowers receiving a score of 3
will not have met the requirements of
the agreement for training. Failure to
complete the training as agreed will
cause the borrower to be ineligible for
future FmHA benefits including future
direct and guaranteed loans, Primary
Loan Servicing, Interest Assistance
renewals, and restructuring of
guaranteed loans.

(d) Selection and approval of
organizations and courses—(1)
Identification of potential vendors. Prior
to the initial approval of vendors and
prior to renewal of approved vendor'’s
training agreements, the State Director
or designee shall solicit applications
from all interested organizations,
keeping in mind its cultural diversity
responsibilities. The State Director shall
contact the Chief Executive Officer of
the State and appropriate officials from
the State Department of Agriculture, the
State Extension Service, community
colleges, and other private or nonprofit
organizations which may be interested
in conducting this training.

(2) Application. The vendor must
submit the following items prior to
consideration for approval: :

(i) A sample of the course materials
and a description of the method(s) of
training to be used.

(ii) Specific training objectives for
each section of the course. These
objectives should relate to the general
objectives outlined in paragraph (d)(3)(i)
of this section.

(iii) A detailed course agenda
specifying the topics to be covered, the
time to be devoted to each topic, and the
number of sessions to be attended.

(iv) A list of instructors and their
qualifications, and the criteria by which
additional instructors will be selected.

(v) The proposed locations where

. training will take place. These sites

should be within a reasonable
commuting distance for borrowers to be
served by the vendor.

(vi) Cost per participant and/or cost
per organization, i.e., cost for husband/
wife joint operation; Tather/son
partnership; or multiple members of a
corporation.

(vii) Minimum and/or maximum class
size.

(viii) A description of the
organization’s experience in developing
and administering training to farmers.

{ix) A description of the monitoring
and/or quality control methods the
organization intends to use.

x) A description of the policy on
allowing FmHA employees to attend the
course for monitoring purposes, i.e., the
number of employees authorized to
attend; the cost (if any); and the number
of classes each employee can attend.

(xi) A description of how the needs of
borrowers with physical and/or mental
handicaps or learning disabilities will -
be met.

(xii) A plan of how the needs of
borrowers for whom English is not their

primary language will be met.

(3) 3ate gﬂ" cg'e review and
recommendation. Upon receipt of the
application packages from the potential
vendors, the State Director will review
the material to assure the vendor’s

. proposal meets the following minimum

criteria for accomplishment of
educational objectives, instructor
qualifications, curriculum content, and
vendor qualification:

(i) Educational objectives. Upon
completion of the course, the borrower -
shall be able to:

(A) Describe the specific goals of the
business, describe what changes are
required to attain the business goals,
and outline how these changes will
occur using present and projected
enterprise budgets.

(B) Maintain and utilize a financial
management information system which
includes financial and production
records, a household budget, a
statement of financial condition, and an
accrual adjusted income statement. The
borrower shall also be able to use this
system when making financial and .
production decisions.

(C) Understand and utilize an income
statement. Specifically, the borrower
must understand the structure and



69198 Federal Register / Vol. 58, No. 249 / Thursday, December 30, 1993 / Rules and Regulations

major components of an income
statement and its role in analyzing the
performance of a business, be familiar
with the cash and accrual methods of
determining net farm income, and
understand the relationship between a
balance sheet and an income statement.

(D) Understand and utilize a balance
sheet. Specifically, the borrower must
understand the major components of a
balance sheet and its role in analyzing
the business, be familiar with the
categories of assets and liabilities and be
able to provide examples of entries
under each, and be familiar with the
cost and market methods of valuing
assets and liabilities and the advantages
of each method.

(E) Understand and utilize a cash flow
budget. Specifically, the applicant must
be able to explain and justify estimates
for production and expenses, and
analyze the cash flow to identify
potential problems.

(F) Using production records and
other production information, be able to
identify problems, evaluate alternatives,
and make needed corrections to current
production practices to achieve greater
efficiency and profitability.

(ii) Instructor qualifications.
Instructor qualifications will be
reviewed to assure sufficient knowledge
of the material and sufficient experience
in adult education. The instructors must
have a bachelor’s degree or comparable
experience in the subject area they will
teach and a minimum of three years
experience in conducting training
courses or teaching. Also, the
instructors must successfully complete
any instructor training which may be
associated with the FmHA-approved
course.

{iii} Curriculum. The curriculum shall
be reviewed to assure that the following
subject matter is sufficiently addressed.
A single vendor is not required to
provide all the courses necessary to
cover the entire curriculum; however, to
the extent practicable, all topics must be
available for all FmHA districts. The
State Director shall identify the specific
crop or livestock enterprises for which
training must be available in a given
area or district, and any additional
subject matter to be covered for each.

(A) Business Planning. The course(s)
shall cover the general areas of goal
setting, risk management, and planning.
Goal setting will include identification
of personal and family goals, business
. goals, and short- and long-term goals.
Risk management concepts will include
the sources, magnitude and frequency of
risk, risk tolerance, risk-taking ability of
the business, and strategies for
managing risk such as use of credit,
marketing, production practices, and

i

insurance. Finally, the course(s) will
guide the borrower through the
formulation of a long-term business plan
for the farm and presentation of this
plan to a lender.

(B) Financial Management Systems.
The course(s) shall cover all aspects of
farm accounting, specifically:
Instruction in financial record keeping,
preparation of a household budget,
development and analysis of accrual
adjusted income statements, balance
sheets, and cash flow budgets. The
course(s) shall focus on integrating these
elements into a financial management
system which enables the borrower to
make business decisions based on his/
her analysis of financial information.

(C) Crop Production. The course(s)
shall focus on improving the
profitability of the borrower’s crop
enterprises. Specifically, the course
shall address keeping and analyzing
production records, identifying
problems in gurrent production
practices, identifying sources of
production information and assistance,
and using production information to
analyze alternatives and identify the
most profitable solution.

(D) Livestock Production. The

" course(s) shall focus on improving the

profitability of the borrower's livestock
enterprises. Specifically, the course
shall address keeping and analyzing
production records, identifying
problems in current production
practices, identifying sources of
production information and assistance,
and using production information to
analyze alternatives and identify the
most profitable solution.

(iv) Vendor. The proposed vendor of
the training must have demonstrated a
minimum of three years experience in
conducting training courses or teaching
the proposed subject matter.

(‘S Approval. Afier review of the
applications, the State Director shall
determine which vendors should be
recommended for final approval.
Complete application packages from the
selected vendors should be submitted to
the National Office for concurrence
prior to final approval. Applications
from accredited colleges (including
community colleges) or universities,
however, do not require National Office
concurrence prior to final approval. If
all of the instructors have not been
selected at the time of request for
approval of the vendor, the vendor may
be approved with the condition that
instructors will meet the criteria set out
in paragraph {(d)(3)(ii) of this section.
After approval, the State Director and
the vendor(s) will sign Form FmHA
1924-24, *‘Agreement to Conduct
Production and Financial Management

Training for Farmers Home
Administration Borrowers.” This
agreement will be valid for three years,
unless revoked in writing and giving 30
days notice by the State Director or the
vendor. The State Director may revoke
the agreement if the vendor does not
comply with the responsibilities listed
in the agreement. Such revocation is
nonappealable. The State Director will
issue a State supplement to this subpart
listing the approved vendor(s}, the
contact person for the vendor, the terms
of the vendor agreements, and the
subject matter in which each vendor is
approved to conduct training.

5) Renewals. Renewal of agreements
to conduct training will not be
automatic. The vendor must request
renewal in writing, provide updates to
any changes in curricula, and provide
information which indicates the training
provided by the vendor is effective.
Such information may include course
evaluations, test scores, or statistics on
the improvement of borrowers who have
completed the course. The State
Director must obtain National Office
concurrence on any decisions to deny
renewal of a vendor’s agreement. A
decision to deny renewal of a vendor's
agreement is nonappealable.

{e) Vendor monitoring. An operational
file will be maintained in the State
Office for each approved vendor. This
file will include the application,
National Office concurrence (if
required), the signed Form FmHA 1924-
24, documentation of FmHA'’s
monitoring of the vendor, and any
further documentation to determine the
success of the vendor’s program. To
assure the training organization is
correctly and effectively implementing
the training as proposed, the State
Director or designee will be responsible
for monitoring the vendor. This
monitoring shall, as a minimum, consist
of: .
(1) Attendance at selected training

" sessions for each vendor to verify that

the agreed-upon subject matter is being
covered in sufficient detail and to assess
the effectiveness of the training
provided by the instructors.

(2) Review of course and instructor .
evaluations. Course and instructor
evaluations will be completed by the
borrowers on Form FmHA 1924-22,
“Borrower Training Course Evaluation.”
This form will be provided to the
borrowers by the instructor as they
complete the course. The evaluations
will be forwarded to the State Director
for review. The results will be
summarized and made part of the
operational file on each vendor.

(3) Monitoring of borrowers’
improvement upon completion of a
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course. The State Director will analyze
statistics regarding borrower
performance, such as the graduation and
delinquency of borrowers who have
completed the required training course.

PART 1941—OPERATING LOANS

7. The authority citation for part 1941
continues to read as follows:

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7
CFR2.23and 2.70. -

Subpart A—Operating Loan Policies,
Procedures, and Authorizations

8. Section 1941.12 is amended by
adding paragraph {c) to read as follows:

§1941.12 Eligibility requirements.

* * * - L]

(c) Borrower training. Except for
applicants for youth loans, all
applicants must agree to meet the
training requirements of § 1924.74 of
subpart B of part 1924 of this chapter
unless a waiver is granted in accordance
with that section. In the case of a
cooperative, corporation, partnership, or
joint operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training or
qualify for the waiver on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the
applicant has previously been required
to obtain training, the applicant must be
enrolled in and attending, or have
satisfactorily completed, the training
required.

§1941.14 [Amended]
9. Section 1941.14 is amended by

. revising in paragraph (a)(3) the words
“Item D" to read “Table C."”

PART 1943—FARM OWNERSHIP, SOIL
AND WATER AND RECREATION

10. The authority citation for part
1943 continues to read as follows:

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7
CFR 2.23 and 2.70.

Subpart A—insured Farm Ownership

Loan Policles, Procedures, and
Authorizations

~ 11. Section 1943.12 is amended by
adding paragraph (c) to read as follows:

§1943.12 Farm ownership loan eligibility
requirements.
* * * * » R
(c) Borrower training. The applicant
must agree to meet the training
requirements of § 1924.74 of subpart B
of part 1924 of this chapter unless a
waiver is granted in accordance with
that section. In the case of a cooperative,
corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training or
qualify for the waiver on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the
applicant has previously been required
to obtain training, the applicant must be
enrolled in and attending, or have
satisfactorily completed, the training
required.

Subpart B—Insured Soil and Water
Loan Policles, Procedures and
Authorizations

12. Section 1943.62 is amended by.
adding paragraph (c) to read as follows:

§1943.62 Soil and water loan eligibility
requirements.
L ® » ® »*

(c) Borrower training. The applicant
must agree to meet the training
requirements of § 1924.74 of subpart B
of part 1924 of this chapter unless a
waiver is granted in accordance with
that section. In the case of a cooperative,
corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the trainingor
qualify for the waiver on behalf of the

entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the
applicant has previously been required
to obtain training, the applicant must be
enrolled in and attending, or have
satisfactorily completed, the training
required. .

PART 1945—EMERGENCY

13. The authority citation for part
1945 continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart D—Emergency Loan Policies,
Procedures, and Authorizations

14. Section 1945.162 is amended by
adding paragraph (m) to read as follows:

§1945.162 Eligibility requirements.
L L * * *® .
{m) Borrower training. The applicant
must agree to meet the training
requirements of § 1924.74 of subpart B
of part 1924 of this chapter unless a
waiver is granted in accordance with
that section. In the case of a cooperative,
corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training or
qualify for the waiver on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to

- complete the training in that area for the

entity or qualify for a partial waiver. If

- the financial and production functions

of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be -
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the
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applicant has previously been required
to obtain training, the applicant must be
enrolled in and attending, or have
satisfactorily completed, the training
required.

PART 1951—SERVICING AND
COLLECTIONS

15. The authority citation for part
1951 is revised to read as follows:

Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7
CFR 2.23 and 2.70.

Subpart S—Farmer Program Account
Servicing Policies

16. Section 1951.909 is amnended by
adding paragraphs (a)(3) and (c)(5) to
read as follows:

§1951.909 Processing Primary Loan
Service Programs requests.
a) x * N )

(3) If the borrower’s completed
application for Primary Loan Servicing
includes a request for a waiver from the
training required in paragraph (c)(5) of
this section, the County Committee will,
prior to the County Supervisor's offer of
any Primary Loan Servicing, evaluate
the borrower’s knowledge and ability in
production and financial management
and determine the need far additional
training as set forth in § 1924.74 of
subpart B of part 1924 of this chapter.

- - * * -
c) LN N

(5) The borrower must agree to meet
the training requirements of § 1924.74 of
subpart B of part 1924 of this chapter
unless a waiver is granted in accordance
with that section. The training
requirement applies to all primary loan
servicing programs, except for net
recovery buyout offers. In the case of a
cooperative, corporation, partnership, or
joint operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training or.
qualify for the waiver on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance

with their responsibilities. If the
borrower has previously been required
to obtain training, the borrower must be
enrolled in and attending, or have
satisfactorily completed, the training
required to be considered eligible.

e . * * *

17. Attachment 1 of exhibit A of
subpart S is amended by adding
paragraph II (4) to read as follows:

Attachment 1 of Exhibit A of Subpart

- S—Primary and Preservation Loan

Service and Debt Settlement Programs
Purpose '
»* ~ " * -

ll‘ L B

(4) You must agree to meet, at your own
cost, FmHA’s training requirements in
production and financial management. The
cost will be included in your farm plan as an
operating expense. The training must be
completed within 2 years from the date of
restructuring. The County Committee may
waive this requirement if you are able to
demonstrate that you have adequate training
in this area. To request a waiver of this
training requirement, complete Form FmHA
1924-27, “Request for Waiver of Borrower
Training Requirements,” and submit with
your request for FmHA servicing. This
training requirement is not applicable if you
have previously received a waiver or you
have successfully completed the required
FmHA Borrower Training program.

* L] - * *

18. Exhibit B of subpart S is amended
by adding four paragraphs between the
paragraphs beginning with the words
“The attached computer
printout* * *” and “If you
want* * *” to read as follows:

Exhibit B of Subpart S—Notification of
Offer To Restructure Debt for
Financially Distressed Borrowers
Current on Their Loan Payments

* L] * * *

(If production and/or financial
management training is to be required, insert
the following paragraphs and attach a list of
the courses the borrower is required to
complete and a list of approved vendors in
the borrower’s area for these courses:)

As a condition of this restructuring, you
maust agree to meet, at your own cost,
FmHA'’s training requirements which provide
instruction in production and financial
management within 2 years of the date your
loans are restructured. The cost will be
included in your farm plan as an operating
expense. Uﬁon completion of the training
course(s), the instructor will assign a score
according to the following criteria:

Score

1 The borrower attended classroom
sessions as agreed, satisfactorily completed
all assignments, and demonstrated an
understanding of the course material.

2 The borrower attended classroom .
sessions as agreed and attempted to complete
all assignments; however, the borrower does

not demonstrate an understanding of the
course material.

3 The borrower did not attend classroom
sessions as agreed and/or did not attempt to
complete assignments. In general, the
borrower did not make a good faith effort to
complete the training.

Attached s a list of courses you will be
required to complete to fulfill the training
requirement. A list of approved vendors in
your area for these courses is also attached.
Any denial of a request for a waiver of the
training requirement is not appealable. If you
fail to complete the training as agreed, you
will be ineligible for future FmHA benefits
including future Farmer Programs direct and
guaranteed loans, Primary Loan Servicing,
Interest Assistance renewals, and
restructuring of guaranteed loans.

(If production and/or financial
management training is being waived, insert
the following sentence:) .

The County Committee has waived the
training requirement for the restructuring
offered in this notice.

* » * * *

19. Exhibit F of Subpart S is amended
by adding, in the section titled “‘Offer”,
four paragraphs between the paragraphs
beginning with the words ““The attached
computer * * *" and “If you want
* * *"toread as follows:

Exhibit F of Subpart S—Notification of

Offer to Restructure Debt
* * L ] » *
Offer

L * * * *

(If production and/or financial
management training is to be required, insert
the following paragraphs and attach a list of
the courses the borrower is required to
complete and a list of approved vendors in
the borrower’s area for these courses:)

As a condition of this restructuring, you
must agree to meet, at your own cost,
FmHA's training requirements which provide
instruction in production and financial '
management within 2 years of the date your
loans are restructured. The cost will be
included in your farm plan as an operating
expense. Upon completion of the training
course(s), the instructor will assign a score
according to the following criteria:

Score

1 The borrower attended classroom
sessions as agreed, satisfactorily completed
all assignments, and demonstrated an .
understanding of the course material.

2 The borrower attended classroom
sessions as agreed and attempted to complete
all assignments; however, the borrower does
not demonstrate an understanding of the
course material. '

3 The borrower did not attend classroom
sessions as agreed and/or did not attempt to
complete assignments. In general, the
borrower did not make a good faith effort to -
complete the training.

Attached is a list of courses you will be
required to comFlete to fulfill the training
requirement. A list of approved vendors in
your area for these courses is also attached.
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Any denial of a request for a waiver of the
training requirement is not appealable. If you
fail to complete the training as agreed, you
will be ineligible for future FmHA benefits
including future Farmer Programs direct and
guaranteed loans, Primary Loan Servicing,
Interest Assistance renewals, and
restructuring of guaranteed loans.

(If production and/or financial
management training is being waived, insert
the following sentence:)

The County Committee has waived the
training requirement for the restructuring

offered in this notice.
* * * * "
PART 1980—GENERAL

20. The authority citation for part
1980 is revised to read as follows:

Authority: 7 U.S.C. 1889; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.
Subpart B—Farmer Program Loans

21. Section 1980.115 is amended by
adding Administrative paragraph B. 3.
d. to read as follows:

§1980.115 County Committoe Review.

w* * * * *
ADMINISTRATIVE
~ » * * w
B. * * &
3.+ -

d. If training is required under § 1980.191
of this subpart, the lender will be required to
have the borrower sign Form FmHA 1924-23,
*Agreement to Complete Training.” The
lender will forward the signed form to the
County Office.

x * * * *

22, Section 1980.124 is amended by
revising paragraph (a)(4} to read as
follows:

§1980.124 Consolidation, rescheduling,
reamortizing and deferral.

(a) LIRS

{4) The borrower has acted in good
faith by demonstrating sincerity and
honesty in meeting agreements with,
and promises made to, the lender and/ -
or FmHA. This includes cooperating in
servicing the account, maintaining the
security, and satisfactorily completing
the Borrower Training program, if
required.
* * * * *

23. Section 1980.175 is amended by

reserving paragraph (b)(3) and by adding

paragraph (b}(4) to read as follows:
§1980.175 Operating loans.

x » [ ® *
* o

(3) {Reserved]

(4) The loan applicant must agree to
meet the training requirements of
§1980.191 of this subpart unless a
waiver is granted as set forth in that
section. In the case of a cooperative,

corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training or
qualify for the waiver on behalf of the
entity. However, if one entity member is
solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions

of the farming operation are shared, the

knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities. If the loan
applicant has previously been required
to obtain training, the loan applicant
must be enroiled in.and attending, or
have satisfactorily completed, the
training required. Borrowers applying
for restructuring of guaranteed loans
will not be required to compiete
training; however, if training has been
required as part of a previous loan
making action, the borrower must be
enrolled and attending, or have
satisfactorily completed, the training
required.
~ - L * L]

24. Section 1980.191 is added to read
as follows:

§1980.191 Borrower Training program.

(a) Introduction. (1) Supervised credit
includes helping borrowers to develop
the skills necessary for successful,
efficient production and financial
management of a farm business. An
effective, formal training program
provides a solid foundation on which
borrowers can build the skills which
will enable them to become efficient,
financially sound producers who can
obtain commercial financing. The goal
of this training is for borrowers to
develop and improve the financial and
production management skills necessary
to successfully operate a farm, build
equity in the farm business, and
graduate from FmHA programs to
commercial sources of credit.

(2) The authorities contained in this
section require borrowers with Farmer
Programs loans from lenders guaranteed
by FmHA to obtain training in
production and financial management
concepts. Unless waived, this training
will be an eligibility requirement for all

Farmer Programs direct and guaranteed
loans.

(3) The training will be carried out by
public and/or private sector providers of
farm management and credit counseling
services (including, but not limited to,
community colleges, the Extension
Service, State Departments of
Agriculture, farm management firms,
lenders, and similar qualified
organizations).

4) State Directors will enter into
agreements with one or more qualified
providers in each State to conduct the
training,.

(b} Processing. (1) County Committee
review. The determination of an
applicant/borrower’s need for enhanced
training in production and financial
management concepts will be made by
the County Committee. To make this
determination, the Committee will
review the case file (in the case of
borrowers) and the complete application
package for the assistance requested. A
decision that the applicant/borrower
needs such training cannot be used as
a basis for rejecting the request for
assistance. In the case of a cooperative,
corporation, partnership, or joint
operation, any individual member,
stockholder, partner, or joint operator
holding a majority interest in the
operation or who is operating the farm
must agree to complete the training on
behalf of the entity. However, if one
entity member is solely responsible for
financial or production management,
then only that entity member will be
required to complete the training in that
area for the entity or qualify for a partial
waiver. If the financial and production
functions of the farming operation are
shared, the knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting
a waiver or requiring that training be
completed. If-a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities for
production and/or financial
management. This training must be
completed within 2 years after Form
FmHA 1924-23 is signed if a waiver is
not granted. The Committee’s decision
as to the requirement of training will be
documented on Form FmHA 440-2.
When production training is required, a
borrower must complete course work
covering production management in
crop or livestock enterprises which
constitute twenty percent of the cash
farm income for the coming production
cycle, as determined by the County
Committee. Borrowers who are adding a
new enterprise must agree to complete
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any required production training in that
enterprise unless a waiver is granted by
the County Committee. The areas of
production training will be specified on
Form FmHA 440-2. Borrowers must
also complete financial management
training unless a waiver has been
granted by the County Committee. In the
case of loan applicants, the training
requirement will be considered after the
County Committee has determined that
the applicant meets all eligibility
criteria for the type of assistance
requested. Eligibility determinations
and borrower training determinations
should be made during the same
Committee meeting. If the Committee
determines the applicant is ineligible for
assistance, the training requirement will
not be considered. :

(2} Waivers. Lenders may request a
waiver from the training requirement on
behalf of the loan applicant by
submitting Form FmHA 1980-83,
“Request for Waiver of Borrower
Training Requirements for Guaranteed
Loan Applicants,” or a written request
which includes evidence that the loan
applicant meets at least one of the
waiver conditions listed in paragraphs
(b)(2)(i) and (b){2)(ii) of this section. The
request should be submitted as part of
a complete application for the assistance
requested. However, lenders do not
need to provide this information for-
loan applicants who have previously
received a waiver or who have
previously satisfied the training
requirements. The loan applicant/
borrower must meet all training
requirements for both production and
financial management if no waiver is
granted. If the loan applicant/borrower
receives a waiver for production
training, the requirements for financial
management training must still be met.
Conversely, if the loan applicant/
borrower receives a waiver for financial
management training, the requirements
for production training must still be
met. In the case of entity applicants,
only those entity members holding a
majority interest in the entity or
operating the farm must meet the waiver
conditions for the entity to qualify for a

‘waiver. However, if one entity member
is solely responsible for financial or
production management, then only that
entity member will be required to
complete the training in that area for the
entity or qualify for a partial waiver. If
the financial and production functions
of the farming operation are shared, the
knowledge and skills of the
individual(s) with the responsibility of
production and/or financial
management of the operation will be
considered in the aggregate for granting

a waiver or requiring that training be
completed. If a waiver is not granted,
these individuals will be required to
complete the training in accordance
with their responsibilities for
production and/or financial
management. The County Committee
may waive the financial and/or
production training requirements under
the following conditions:

(i) The loan applicant has successfully
completed an equivalent training
program. To meet this requirement, the
loan applicant must submit via the
lender evidence of completion of a
program similar to a course approved
under this section. The submission must
include a description of the content and
subjects covered in the program
completed by the applicant or entity
members. The submission must also
include evidence of completion, such as
a grade report, certificate of completion,
or written certification by the course
instructor. The program must have
covered all subject areas in paragraph
(d)(3)(iii) of this section, including the
appropriate production management
courses. If applicable, CLP lenders will
certify that loan applicants have
completed a program similar to a course
approved under this section and will
assemble the necessary documentation.
However, CLP lenders will not be
required to submit the documentation to
FmHA with the request for assistance.
The County Committee will review the
documentation submitted by the lender
for assistance to determine whether the
training completed satisfies the training
requirements of this section; or

ii) The loan applicant has
demonstrated adequate knowledge and
ability in the subject areas covered
under this training program by
performing the tasks described under
paragraph (d)(3)(i) of this section and
the guaranteed lender has recommended
a waiver. To recommend a waiver, the
lender must prepare a brief narrative
describing the loan applicant’s past
production and/or financial
management performance specifically
related to satisfaction of the course
objectives. The County Committee will
review the loan narrative and other
available information to determine if the
loan applicant has demonstrated
adequate knowledge and ability in the
subject areas covered by the training

rogram.

(3) Notifying lenders and loan
applicants of the County Committee’s
decision regarding training. The lender
and loan applicant will be informed of
the County Committee’s decision as
follows:

(i) Loan applicants receiving a waiver
from the training and the lender

requesting the guarantee will be notified
in the letter of eligibility required under
§ 1980.115 of this subpart.

(ii) Loan applicants required to
complete the training and their lenders
will be notified in the letter of
eligibility. The requirement will also be
specified in Form FmHA 1980-15. The
notification will include the name(s) of

- the approved vendor{s} in the loan

applicant’s area and the specific
production courses required. The
notification will also include a
description of the scoring system to be
used to determine if the loan applicant
has successfully met the training
requirements. The decision to require
training is not appealable. However, the
decision is reviewable.

(4) Notification of loan applicants
determined ineligible for assistance. In
the letter informing them of the County
Committee’s decision, applicants
determined ineligible for assistance due
to lack of management training and
experience will be notified, for their
information, of training programs
approved under this section. If the
ineligible applicant chooses to enroll in
a training program, eligibility for future
assistance will not be automatic upon
completion of the course. Loan ® ’
applicants who complete an approved
course and later apply for a new loan
must still demonstrate that they possess
sufficient training and experience to
assure reasonable prospects of success
and meet other eligibility requirements
for the assistance requested. :

(5) Contacting vendor and payment.
Upon receiving the notification of the
training requirement, the loan applicant
is responsible for selecting and
contacting a vendor(s), and making all
arrangements to begin the training. The
lender may recommend an approved
vendor. FmHA is not a party to any
agreements between the loan applicant
and the vendor. Training fees must be
included in the plan of operation as a
farm operating expense. Payment of
training fees is an authorized use of
operating loan funds.

(6) Training agreement. Before the
lender closes the loan, the loan
applicant must sign Form FmHA 1924~
23. The lender will return the signed
agreement to FmHA along with the

-other closing documents associated with

the guaranteed loan. The agreement will
be placed in position 2 of the case file.

(7) Automated tracking system. A
training code for each borrower must be
entered into the automated tracking
system at the time the loan is obligated.
This code is necessary in all cases, even
if the County Committee granted the
borrower a waiver from the
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requirements of the Borrower Training
program.

(8) County Office Monitoring. FmHA
personnel will monitor borrower .
progress in the training program based
on periodic progress reports from the
lender. If an unsatisfactory progress
report is received, FmHA will schedule
.a meeting with the lender. The meeting
will be documented in the running case
record and will include the topics
discussed and agreements reached.
Copies of this documentation will be
provided to the lender and the
borrower.

(c) Vendor’s evaluation of borrower
progress. (1) All required training must
be completed within 2 years after the
borrower signs Form FmHA 1924-23.
The County Supervisor may grant a 1-
year written extension to the agreement,
upon recommendation by the lender, in
cases where the borrower demonstrates
he/she was unable to complete the
training due to circumstances beyond
his/her control, such as poor heaith, or
discontinuance of the necessary
approved courses. Refusal to grant a 1-
year extension is not an appealable
decision.

(2) The vendor will provide the lender
and FmHA with periodic progress
reports. The frequency of these reports
wilkbe determined by the State Director.
These reports are not intended to reflect
a grade or score, but to indicate whether
the borrower is attending sessions and
honestly endeavoring to complete the
training program. Upon completion of
the training, the vendor will provide the
lender and FmHA with an evaluation
which shall specifically address the
borrower’s improvement toward
meeting the goals outlined in this
section. The instructor will also assign
the borrower a recommended score
according to the following criteria:

Score

1 The borrower attended classroom
sessions as agreed, satisfactorily completed
all assignments, and demonstrated an
understanding of the course material.

2 The borrower attended classroom
sessions as agreed and attempted to complete
all assignments; however, the borrower does
not demonstrate an understanding of the
course material.

3 The borrower did not attend classroom
sessions as agreed and/or did not attempt to
complete assignments. In general, the
borrower did not make a good faith effort to
complete the training.

(i) Borrowers receiving a score of 1
will have met the requirements of the
agreement. The accounts of these
borrowers will be serviced in
accordance with existing regulations.

(ii) Borrowers receiving a score of 2
will have met the requirements of the

agreement. However, since these
borrowers do not adequately understand
the course material, the lender and the
County Supervisor will develop a plan
outlining the additional supervision the
borrower will require to accomplish the
objectives of FmHA assistance.-

(iii) Borrowers receiving a score of 3
will not have met the requirements of
the agreement for training. Failure to
complete the training as agreed will
cause the borrower to be ineligible for
future FmHA benefits including future
direct and guaranteed loans, Primary
Loan Servicing of direct Farmer
Programs loans, Interest Assistance
renewals, and restructuring of
guaranteed loans.

(d) Selection and approval of
organizations and courses. (1)
Identification of potential vendors. Prior
to the initial approval of vendors and
prior to renewal of approved vendor’s
training agreements, the State Director
or designee shall solicit applications
from all interested organizations,
keeping in mind its cultural diversity
responsibilities. The State Director shall
contact the Chief Executive Officer of

the State and appropriate officials from -

the State Department of Agriculture, the
State Extension Service, community
colleges, and other private or nonprofit
organizations which may be interested
in conducting this training.

(2) Application. The vendor must
submit the following items prior to
consideration for approval:

(i) A sample of the course materials.
and a description of the method(s) of
training to be used.

(ii) Specific training objectives for
each section of the course. These
objectives should relate to the general
objectives outlined in paragraph (d)(3)(i)
of this section.

(iii) A detailed course agenda
specifying the topics to be covered, the
time to be devoted to each topic, and the
number of sessions to be attended.

(iv) A list of instructors and their
qualifications, and the criteria by which
additional instructors will be selected.

(v} The proposed locations where the
training will take place. The sites
should be within a reasonable
commuting distance for borrowers to be
served by the vendor:

{vi) Cost per participant and/or cost
per organization, i.e. cost for husband/
wife joint operation; father/son
partnership; or multiple members of a
corporation.

(vii) Minimum and/or maximum class
size.

(viii) A description of the
organization's experience in developing
and administering training to farmers.

{ix) A description of the monitoring
and/or quality control methods the
organization intends to use.

l’%x) A description of the policy on
allowing FmHA employees to attend the
course for monitoring purposes, i.e., the
number of employees authorized to
attend; the cost (if any); and the number
of classes each employee can attend.

(xi) A description of how the needs of
borrowers with physical and/or mental
handicaps or learning disabilities will
be met. ‘

(xii) A plan of how the needs of
borrowers for whom English is not their

~ primary lang}}gge will be met.

(3) State Office review and
recommendation. Upon receipt of the
application packages from the potential
vendors, the State Director will review
the material to assure the vendor's
proposal meets the following minimum
criteria for accomplishment of
educational objectives, instructor
qualifications, curriculum content, and
vendor qualification:

(i) Educational objectives. Upon
completion of the course, the borrower
shall be able to:

(A) Describe the specific goals of the
business, describe what changes are
required to attain the business goals,
and outline how these changes will
occur using present and projected
enterprise budgets.

(B) Maintain and utilize a financial .
management information system which
includes financial and production
records, a household budget, a
statement of financial condition, and an

* accrual adjusted income statement. The

borrower shall also be able to use this
system when making financial and
production decisions.

(C) Understand and utilize an income
statement. Specifically, the borrower
must understand the structure and
major components of an income
statement and its role in analyzing the
performance of a business, be familiar
with the cash and accrual methods of
determining net farm income, and
understand the relationship between a
balance sheet and an income statement.

(D) Understand and utilize a balance
sheet. Specifically, the borrower must
understand the major components of a
balance sheet and its role in analyzing
the business, be familiar with the

-categories of assets and liabilities and be

able to provide examples of entries
under each, and be familiar with the
cost and market methods of valuing
assets and liabilities and the advantages
of each method.

(E) Understand and utilize a cash flow
budget. Specifically, the applicant must
be able to explain and justify estimates
for production and expenses, and
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analyze the cash flow to identify
potential problems.

{F) Using production records and
other production information, be able to
identify problems, evaluate alternatives,
and make needed corrections to current
production practices to achieve greater
efficiency and profitability.

(ii) Instructor qualifications.
Instructor qualifications will be
reviewed to assure sufficient knowledge
of the material and sufficient experience
in adult education. The instructors must
have a bachelor’s degree or comparable
experience in the subject area which
they will teach and a minimum of three
years experience in conducting training
courses or teaching. Also, the
instructors must successfully complete
any instructor training which may be
associated with the FmHA approved
course.

(iii) Curriculum. The curriculum shall
be reviewed to assure that the following
subject matter is sufficiently addressed.
A single vendor is not required to
provide all the courses necessary to
cover the entire curriculum; however, to
the extent practicable, all topics must be
available for all FmHA districts. The
State Director shall identify the specific
crop or livestock enterprises for which
training must be available in a given
area or district, and any additional
subject matter to be covered for each.

(A) Business Planning. The course(s)
shall cover the general areas of goal
setting, risk management, and planning.
Goal setting will include identification
of personal and family goals, business
‘goals, and short- and long-term goals.
Risk management concepts will include
the sources, magnitude and frequency of -
risk, risk tolerance, risk taking ability of
the business, and strategies for
managing risk such as use of credit,
marketing, production practices, and
insurance. Finally, the course(s) will
guide the borrower through the
formulation of a long term business plan
for the farm and presentation of this
plan to a lender. |

(B) Financial Management Systems.
The course(s) shall cover all aspects of
farm accounting, specifically:
instruction in financial record keeping,
preparation of a household budget,
development and analysis of accrual
adjusted income statements, balance
sheets, and cash flow budgets. The
course(s) shall focus on integrating these
elements into a financial management
system which enables the borrower to
make business decisions based on his/
her analysis of financial information.

(C) Crop Production. The course(s)
shall focus on improving the
profitability of the borrower’s crop
enterprises. Specifically, the course

shall address keeping and analyzing
production records, identifying
problems in current production
practices, identifying sources of
production information and assistance,
and using production information to
analyze alternatives and identify the
most profitable solution.

(D) Livestock Production. The
course(s) shall focus on improving the
profitability of the borrower’s livestock
enterprises. Specifically, the course
shall address keeping and analyzing
production records, identifying
problems in current production
practices, identifying sources of
production information and assistance,
and using production information to
analyze alternatives and identify the
most profitable solution.

(iv) Vendor. The proposed vendor of .
the training must have demonstrated a
minimum of 3 years experience in
conducting training courses of similar
scope or teaching in the proposed
subject matter.

(4) Approval. After review of the
applications, the State Director shall-
determine which vendors should be
recommended for final approval.
Complete application packages from the
selected vendors should be submitted to
the National Office for concurrence
prior to final approval. Applications
from accredited colleges (including
community colleges) or universities,
however, do not require National Office
concurrence prior to final approval. If
all of the instructors have not been
selected at the time of request for
approval of the vendor, the vendor may
be approved with the condition that
instructors will meet the criteria set out
in paragraph (d)(3)(ii) of this section.
After approval, the State Director and
the vendor(s) will sign Form FmHA
1924-24, **Agreement to Conduct
Production and Financial Management
Training for Farmers Home
Administration Borrowers.” This
agreement will be valid for three years,
unless revoked in writing, giving 30
days notice by the State Director or the
vendor. The State Director may revoke
the agreement if the vendor does not
comply with the responsibilities listed
in the agreement. Such revocation is
nonappealable. The State Director will
issue a State supplement to this subpart
listing the approved vendor({s), the
contact person for the vendor, the terms
of the vendor agreements, and the
subject matter in which each vendor is
approved to conduct training.

5) Renewals. Renewal of agreements
to conduct training will not be
automatic. The vendor must request
renewal in writing, provide updates to
any changes in curricula, and provide

information which indicates the training - -

provided by the vendor is effective.
Such information may include course
evaluations, test scores, or statistics on
the improvement of borrowers who have
completed the course. The State
Director must obtain National Office
concurrence in any decisions to deny
renewal of a vendor’s agreement. A
decision to deny renewal of a vendor's
agreement is nonappealable.

(e) Vendor monitoring. An operational
file will be maintained in the State

_ Office for each approved vendor. This

file will include the application,
National Office concurrence (if .
required), the signed Form FmHA 1924-
24, documentation of FmHA's
monitoring of the vendor, and any
further documentation to determine the
success of the vendor’s program. To
assure the training organization is
correctly and effectively implementing
the training as proposed, the State
Director or designee will be responsible
for monitoring the vendor. This
monitoring shall, as a minimum, consist
of:

(1) Attendance at selected training
sessions for each vendor to verify that
the agreed-upon subject matter is being
covered in sufficient detail and to assess
the effectiveness of the training
provided by the instructors.

(2) Review of course and instructor
evaluations. Course and instructor
evaluations will be completed by the
borrowers on Form FmHA 1924-22, -
“Borrower Training Course Evaluation.”
This form will be provided to the
borrowers by the instructor as they
complete the course. The evaluations
will be forwarded to the State Director
for review. The results will be
summarized and made part of the
operational file on each vendor.

(3) Monitoring of borrowers’
improvement upon completion of a
course. The State Director will analyze
statistics regarding borrower
performance, such as the graduation and
delinquency of borrowers who have
completed the required training course.

25. Exhibit D to subpart B is amended
by adding paragraph IV.]. to read as
follows:

Exhibit D to Subpart B—Interest
Assistance Program

* ® - * "

Iv‘ * K * R

J. If the loan applicant has previously
been required to obtain training in
accordance with § 1980.191 of this
subpart, the loan applicant must be
enrolled in and attending, or have
satisfactorily completed, the training
required. '

* * * * *
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Dated: November 24, 1993,
Bob J. Nash,

Under Secretary for Small Community and
Rural Development.

|FR Doc. 93-31295 Filed 12-29-93; 8:45 am]
BILLING CODE 3410-07-U

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 103, 212, 214, 235, and
274a '

(INS No. 1611-83]
RIN 1115-AB72

Temporary Entry of Business Persons
Under the North American Free Trade
Agreement (NAFTA) - .

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule implements
provisions of the North American Free
Trade Agreement (NAFTA) by
amending the Immigration and
Naturalization Service (Service) .
regulations to establish procedures for
the temporary entry of Canadian and
Mexican citizen business persons into
the United States. This rule will
facilitate temporary entry on a
reciprocal basis among the United
States, Canada, and Mexico, while
recognizing the continued need to
ensure border security, and to protect
indigenous labor and permanent
employment in all three countries.

" DATES: The effective date is January 1,
1994. Written comments must be
submitted on or before February 28,
1994.

ADDRESSES: Please submit written
comments, in triplicate, to the Records
Systems Division, Director, Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
425 I Street, NW., room 5307,
Washington, DC 20536. To ensure
proper handling, please reference INS
number 1611-93 on your
correspondence.

FOR FURTHER INFORMATION CONTACT:
Jacquelyn A. Bednarz, Chief,
‘Nonimmigrant Branch, Immigration and
Naturalization Service, 425 I Street,
NW., room 7122, Washington, DC
20536, telephone (202) 514-5014.
SUPPLEMENTARY INFORMATION: On
December 17, 1992, the Presidents of the
United States and Mexico and the Prime
Minister of Canada entered into the
North American Free Trade Agreement

(NAFTA). Implementation of this
agreement has been provided for by the
North American Free Trade Agreement
Implementation Act (NAFTA
Implementation Act), Public Law 103-
182. The NAFTA Implementation Act
was signed into law by the President of
the United States on December 8, 1993.
The NAFTA is currently set to enter into
force on January 1, 1994.

This rule pertains to Canadian and
Mexican citizen temporary visitors for
business seeking classification under
section 101(a){15)(B) of the Immigration
and Nationality Act (Act), to Canadian
and Mexican citizen treaty traders and
investors seeking classification under
section 101(a)(15)(E) of the Act, to
Canadian and Mexican citizen
temporary workers seeking
classification under section
101(a)(15)(L) of the Act, and to
Canadian and Mexican _citizens seeking
classification for engagement in
activities at a professional level under
section 214(e} of the Act, as amended by
section 341(b) of the NAFTA
Implementation Act.

his rule establishes procedures for
the temporary entry of Canadian and
Mexican citizen business persons as
provided in chapter 16 of the NAFTA
and subtitle D of title IIl of the NAFTA
Implementation Act. Chapter 16,
subtitle D of title I, and this rule reflect
the special trading relationship now
established between the United States,
Canada, and Mexico, and recognize the
desirability of facilitating temporary
entry on a reciprocal basis and of
establishing transparent criteria and
procedures for such temporary entry. At
the same time, full recognition is given
to the continued need to ensure border
security while protecting the domestic
labor force and permanent employment
in all three countries.

The immigration-related provisions of
the NAFTA are similar to those
contained within the United States-
Canada Free Trade Agreement (CFTA),
which has been in force since January
1, 1989. The CFTA will be suspended
when the NAFTA enters into force. The
NAFTA provisions relate to the same
four nonimmigrant classifications which
were impacted by the CFTA: B~1, E, L~
1, and Professional (previously
designated TC for Canadian citizens
under CFTA and redesignated TN for
Canadian and Mexican citizens under
NAFTA).

Section D of Annex 1603 of the
NAFTA, however, permits the United
States to establish a numerical limit
with respect to professionals from
Mexico for a transition period of up to
ten years. Under Appendix 1603.D.4 of
the NAFTA, beginning on the date of

entry into force of the NAFTA, the
numerical limit is set at 5,500 for such
Trade Professionals annually. The
United States and Mexico may mutually
agree to increase the numerical limit or
eliminate it entirely prior to the end of
the ten year period.

Along with the numerical limit,
citizens of Mexico who seek
classification as a professional must do
so on the basis of a petition filed by a
United States employer. Before the
employer may file the petition, it will be
required to meet the labor attestation
requirements of section 212(m) of the
Act in the case of a registered nurse, and
the application requirement of section
212(n) of the Act in the case of all other
professionals set out in Appendix
1603.D.1 of the NAFTA.

Additionally, Article 1603 of the -
NAFTA states that each party to the’
agreement may refuse to issue an
immigration document to a NAFTA
business person where the temporary
entry of that person may affect adversely
the settlement of any labor dispute in
progress at the place or intended place
of employment, or if temporary entry
would affect adversely the employment
of any person involved in such dispute.
The regulations relating to classification
and admission of citizens of Canada and
Mexico in the E, L-1, and Professional
categories have been amended to reflect
this provision. These provisions are
designed to protect the domestic labor
force of each signatory country.

Specific changes to 8 CFR are as
follows:

8 CFR 103.1(f)(2)

Paragraphs (f)(2)(X) and (f){(2)(xxiii) of
§103.1 have been amended to include
within the appellate jurisdiction of the
Associate Commissioner, Examinations,
those petitions filed by United States
employers in behalf of citizens of
Mexico seeking classification as
professionals under Appendix 1603.D.1
to'Annex 1603 of the NAFTA.

8 CFR 103.7(b)

Section 103.7(b) is amended to allow
for the entry of citizens of Canada to
engage in business activities at a
professional level pursuant to chapter
16 of the NAFTA, rather than pursuant
to chapter 15 of the CFTA, which will
be suspended with entry into force of
the NAFTA. The processing fee to be
remitted upon entry remains $50.00. It.
should be noted that no fee is to be
remitted by a citizen of Canada who has
been previously admitted in TC status
and is seeking readmission to the
United States in TN status for the
remainder of the period authorized on
Form I-94 (Arrival-Departure Record).
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No fee is to be remitted by a citizen of
Mexico who is entering to engage in
business activities at a professional
level.

8 CFR 212.1(1)

Section B to Annex 1603 of the.
NAFTA provides for the temporary
entry of Canadian and Mexican citizens
as treaty traders and investors. Section
341(a) of the NAFTA Implementation
Act provides that such persons are
considered to be classifiable as a
nonimmigrant under section
101{a)(15)(E) of the Act. (Canadians
were previously classifiable as treaty
traders and investors under the CFTA.)
Paragraph (1) is amended to replace the
reference to the CFTA with a reference
to the NAFTA. The requirement that an
alien seeking admission as a treaty
trader or investor be in possession of a
nonimmigrant visa is maintained.

8 CFR 214.2(bj(1)

Section 214.2(b)(1) is amended to
remove the language authorizing the
admission in B-2 visitor status of the
dependents of Canadian citizens
admitted as TC professionals under the
CFTA. A separate nonimmigrant visa
classification has been established for
the dependents of Professionals seeking
entry under the NAFTA and has been
designated TD (Trade Dependent).

8 CFR 214.2(b)(4)

Section 214.2(b}(4) is amended to
provide for the entry in B-1
nonimmigrant classification of citizens
of Mexico and Canada pursuant to
Section A of Annex 1603 of the NAFTA.
Additionally, Schedule 1 to Annex
1502.1 of the CFTA is replaced with
Appendix 1603.A.1 to Annex 1603 of
the NAFTA. Appendix 1603.A.1 is a list
of business activities representative of a
complete business cycle in which a B-
1 business visitor seeking entry under
the NAFTA may engage. Appendix
1603.A.1 is not an exhaustive list.
Nothing precludes a citizen of Mexico
or Canada from seeking entry to engage
in traditional B-1 activities which are
not included within Appendix
1603.A.1., provided they meet all
requirements for entry in such status,
including restrictions on sources or
remuneration. ,

Appendix 1603.A.1 as it is contained
within paragraph (b)(4)(i) of this section
is almost identical with Schedule 1. The
language has been amended to include
citizens of Mexico. It should be noted
that, during the course of negotiations
relating to the NAFTA immigration
provisions, Mexico decided not to be a
Party to the language involving
temporary entry of customs brokers into

the signatory countries. Therefore,
Mexican citizen customs brokers are not
referenced in Appendix 1603.A.1 nor
are they included in this regulatory
amendment. A citizen of Mexico is not,
however, precluded from seeking entry
into the United States in B-1 status to
perform the functions of a customs
broker, provided that the individual
meets all existing requirements for B-1
admission. Also, specific reference to
the allowable activities of tour bus
operators has been included at
paragraph (b){4)(i)(G)(6).

8 CFR 214.2(e)

A new paragraph (e)(3) sets in
regulation the language regarding the
denial of E treaty trader or investor
classification to a citizen of Canada or
Mexico in the case of certain labor
disputes. Article 1603(2) of the NAFTA
permits the United States to deny E
classification where the temporary entry
of the citizen of Canada or Mexico may
affect adversely the settlement of a labor
dispute or the employment of a person
involved in such a dispute.

A strike or other work stoppage of
workers must be first certified to or
otherwise be made known to the
Attorney General by the Secretary of
Labor before a citizen of Canada or
Mexico seeking E classification maybe
denied entry under this paragraph.

Regulations pertaining to the denial of
issuance of E visas will be provided by
the Department of State.

The Service is not, at this time,
amending section 248 of this chapter
relating to change of nonimmigrant
classification. Citizens of Canada and
Mexico are, however, classifiable as
treaty traders and investors under the
NAFTA and may, therefore, seek to
change status to E-1 or E-2
classification while in the United States.
If such change of status is granted to a
citizen of Canada or Mexico and he or
she subsequently departs the United
States, he or she must obtain a valid E-
1 or E-2 visa from a consular officer in
order to seek reentry into the United
States in that status.

8 CFR 214.2(1)(17)

Paragraph (1)(17)(i) is revised to limit
the ports of entry which will accept and
adjudicate Form I-129 (Petition for a
Nonimmigrant Worker]) filed in behalf of
a Canadian citizen beneficiary seeking
classification as an L~1 intracompany
transferee. In order to provide more
efficient service, it was decided to limit
port adjudication of Form 1-129 to those
ports of entry located along the U.S.-
Canadian border and at pre-flight/pre-
clearance stations located in Canada. It
is at these ports of entry where, since

entry into force of the CFTA, the vast
majority of Forms I-129 have been filed,
rather than at ports along the U.S.-
Mexican border or at international
airports within the U.S. Also, most ports
of entry along the U.S.-Canadian border
have Free Trade Examiners on staff who
have expertise in the adjudication of
such forms. :

It was determined to be more
beneficial to the public to concentrate
such adjudication along the U.S.-
Canadian land border and at pre-flight
stations within Canada. Those few
individuals who would have filed a
Form [-129 at either a port of entry on
the U.S.-Mexican border or at an
international airport located within the
U.S. may do so with the Director of the
appropriate Service Center.

8 CFR 212.2(1)(18)

A new paragraph (1)(18) has been
added to provide for denial of L-1
classification for a citizen of Mexico or
Canada if there is a labor dispute in
progress at the place of current or
intended employment. If a strike or
work stoppage of workers has been
certified by or otherwise made known
by the Secretary of Labor to the Attorney
General, the Service may deny a petition
for L-1 classification, suspend an
approved petition, or deny entry to a
citizen of Canada or Mexico seeking L~
1 classification at a port of entry.

A citizen of Canada or Mexico who
has been admitted for employment in L-
1 classification at a location where a
labor dispute has been certified by the
Secretary of Labor shall not be deemed
to be failing to maintain status solely on
account of participation in the strike or
other labor dispute. Additionally,
participation in a strike or work
stoppage does not extend or modify in
any way the L-1's period of authorized
stay.in the United States.

8CFR 214.6

Section 214.6 was added to 8 CFK
when the CFTA entered into force on
January 1, 1989 and provided for the
classification and admission of
Canadian citizens seeking temporary
entry to engage in business activities at
a professional level. The classification
was designated TC (Trade Canada).
Chapter Sixteen of the NAFTA allows
citizens of Mexico to seek temporary
entry to engage in business activities at
a professional level as well as citizens
of Canada. The nonimmigrant
classification has been redesignated TN
(Trade NAFTA), and specific
requirements for citizens of Mexico
have been set forth in this revision of
§214.6. As with the CFTA, admission as
a TN under this section does not imply
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that the citizen of Canada or Mexico
would otherwise qualify as a
professional under sections
101(a)(15)(H)(i) or 203(b)(3) of the Act.

Paragraph (a) is amended to replace
the reference to the CFTA with
reference to the NAFTA and include
citizens of Mexico among those business
persons who can seek entry to engage in
business activities at a professional
level.

Paragraph (b) contains definitions of
terms used within § 214.6. Definitions of
the terms ‘‘business person”, “business
activities at a professional level”, and
“temporary entry’’ were not
substantively modified except to replace
references to the CFTA with the
NAFTA. A new definition of the term
‘‘engage in business activities at a
professional level” has been included
and does not allow for entry in TN
status of those business persons who are
seeking entry to engage in self-
employment. Such self-employment
was never specifically addressed under
the regulations prom\ulsfted by the
Service in response to the CFTA.

Annex 1603, Section B, establishes
the appropriate category of temporary
entry for a Party citizen seeking to
develop and direct investment
operations in another Party country,
while Annex 1603, Section D, provides
for the entry of a Party citizen seeking
to render professiona}llevel services for
an entity in another Party country. As
stated in the NAFTA Implementation
Act Statement of Administrative Action
at page 178, *Section D of Annex 1603
does not authorize a professional to -
establish a business or practice in the
United States in which the professional
will be self-employed.” Canadian or
Mexican citizens seeking to engage in
self-employment in trade or investment
activities in this country must seek
classification under section
101(a}(15)(E) of the Act.

Paragraph (c) sets in regulation
Appendix 1603.D.1 to Annex 1603 of
the NAFTA which is a listing of
occupations agreed upon by the three
signatory countries. Appendix 1603.D.1
- replaces Schedule 2 to Annex 1502.1 of
the CFTA at 8 CFR 214.6(d)(2)(ii). A
baccalaureate or Licenciatura degree is
the minimum requirement for these
professions unless an alternative
credential is otherwise specified. In the
case of a Canadian or Mexican citizen
whose occupation does not appear on
Appendix 1603.D.1 or who does not
meet the transparent criteria specified,
nothing precludes the filing of a petition
for classification under another existing
nonimmigrant classification.

A footnote to Appendix 1603.D.1
allows for temporary entry to perform

training functions relating to any of the
cited occupations or professions,
including conducting seminars.
However, these training functions must
be conducted in the manner of
prearranged activities performed for a
United States entity and the subject
matter to be proffered must be at a
professional level. The training function
does not allow for the entry ofa
business person to conduct seminars
which do not constitute the
performance of prearranged activities
for a United States entity.

Paragraph (d) sets fort¥1 procedures for
the classification of a citizen of Mexico
as a TN professional under the NAFTA.
Paragraphs (4) and (5) of Annex 1603(D)
and of the NAFTA permit the
establishment of an annual numerical
limit on the number of persons seeking
entry to engage in Appendix 1603.D.1
professions in the United States, with
consideration given to raising the limit
each year thereafter. Appendix 1603.D.4
of Annex 1603 sets the limit for the first
year following entry into force of the
NAFTA at 5,500 initial petitions for
citizens of Mexico seeking TN
classification. :

Additionally, Annex 1603(D)(5) states
that a Part, after establishing a
numerical limit, may require the
business person subject to the numerical
limit to comply with other procedures
in place for the temporary entry of
professionals. It should be noted that,
under Appendix 1604.D.4(3}, the
provisions of paragraphs (4) and (5) of
Annex 1603(D) shall apply no longer
than ten years after the date of entry into
force of the NAFTA.

Paragraph (d)(1) requires the
prospective United States employer of a
Mexican citizen seeking classification as
a TN to file a petition on Form I-129

with the Northern Service Center. This

is the only Service Center designated by
Headquarters Service Center Operations
to accept Form 1-129 filed on behalf of
a citizen of Mexico seeking such
classification. This limitation on filing
will allow for specialization at the
Northern Service Center and will
improve adjudication efficiency.
upporting documentation
requirements are contained in paragraph

-(d)(2). Sectioni 341(b)(5) of the NAFTA

Implementation Act provides that,
while the numerical limit is in place for
citizens of Mexico, entry of such
persons shall be subject to the
attestation requirements of section
212(m) of the Act, in the case of a
registered nurse, or the application
requirement of section 212(n) of the Act,
in the case of all other professionals set
out in Appendix 1603.D.1 of Annex
1603 of the NAFTA. Therefore, Form I-

129 shall be filed in conjunction with
evidence that the employer has filed
with the Secretary of Labor either Form
ETA 9029 in the case of a registered
nurse, or Form ETA 9035 in the case of
all other Appendix 1603.D.1
professionals.

Additionally, the employer must
submit evidence that the beneficiary
meets the minimum education
requirements or alternative credentials
requirements set forth in Appendix
1603.D.1. The regulation requires that
degrees, diplomas, or certificates
received by the beneficiary from an
educational institution located outside
of the United States, Canada, or Mexico
must be accompanied by an evaluation
by a reliable credentials evaluation
service which specializes in such
evaluations. Experiential evidence
should be in the form of letters from
former employers. If the beneficiary was
formerly self-employed, business
records should be submitted attesting to
that self-employment.

Also, the petition must be
accompanied by a separate statement
from the United States employer
specifically stating the Appendix

. 1603.D.1 profession in which the

beneficiary will be engaging and giving
a detailed description of the duties to be
performed on a regular basis by the
beneficiary. The Appendix 1603.D.1
profession is to be specifically set forth
so that it may be noted for statistical
purposes and to provide for more
accurate adjudication of the petition in

‘light of the proposed job duties.

Evidence of appropriate licensure
must accompany the petition if the -
beneficiary will be engaging in an
occupation or profession for which the
particular state or locality has set forth
licensing requirements.

The remainder of paragraph (d)
contains Service procedural
requirements relating to the approval,
validity, denial, revocation and appeal
of a petition. A petition classifying a
citizen of Mexico as a TN professional
may be approved for up to one year.
Full appeal rights through the
Administrative Appeals Unit are
available to the petitioner in the case of
a petition denial.

inally, paragraph (d) sets forth the
procedures for maintenance of the
annual numerical limitation of 5,500
petition approvals for citizens of Mexico
seeking TN classification.

Paragraph (e) sets forth the procedures
for the classification of a citizen of
Canada as a TN professional under the
NAFTA. The requirements of this
paragraph are substantially similar to
those previously contained in § 214.6 (¢}
and (d). References to the CFTA have ~
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been replaced with references to the
NAFTA and the TC nonimmigrant
classification has been replaced by the
TN classification.

The documentary requirements at
paragraph (e)(3)(ii) have been revised to
more clearly state what is required to be
included in the documentation
provided to the TN applicant by the
alien’s United States employer or the
alien’s foreign employer, in the case of
a Canadian citizen who is seeking entry
in TN status to provide prearranged
services to a United States entity.
Specifically, the documentation must
state the Appendix 1603.D.1 profession
in which the applicant will be engaging
and a description of his or her
professional activities, including a brief
summary of the daily job duties to be
performed. As with the Mexican TN,
educational credentials obtained outside
of the United States, Canada, or Mexico
shall be accompanied by an evaluation
by a qualified credentials evaluator.
Also, if state or local licensing
requirements are in place for the
professional activity in which the
Canadian citizen will be engaging,
evidence must be provided that those
hcensmg requirements have been met
prior to application for admission.

Paragraph (f) sets forth the procedures
for admission of Canadian and Mexican
citizens in TN classification. The
Canadian citizen shall be required to
remit the fee prescribed in 8 CFR 103.7
upon admission. That fee has been
$50.00 (U.S) since implementation of
the CFTA and will not be raised at this
time. The applicant will be given a
Service fee receipt and a Form 1-94
showing admission in the classification
TN for the period requested up to one

ear. The Form 1-94 shall bear the

egend “multiple entry”’. (Additional
requirements relating to issuance of
Form 1-94 are contained in § 235.1(f),
discussed below.)

Citizens of Mexico seeking admission
in TN classification are required to
present a valid TN visa issued by a
United States consular officer. The
maintenance of visa requirements by
parties to the Agreement is authorized
in Annex 1603(D)(3) of the NAFTA. In
addition to the visa requirement, the
Mexican citizen shall present at the time
of application for initial admission a
copy of the employer’s statement
described in this section at paragraph
(d)(2)(iii). Presentation of this statement
is required to facilitate the inspection
procedure.

An applicant for admission asa TN
professional shall be treated as if
seeking classification as a nonimmigrant
pursuant to section 101(a)(15) of the Act
and, therefore, the presumption of

immigrant intent applicable through
section 214(b) of the Act shall apply to
that citizen of Canada or Mexico seeking
such classification. At the time of
application for entry, the citizen of
Canada or Mexico will be subject to
inspection to determine the
applicability of section 214(b) of the Act
to that applicant.

Paragraph (g) provides for the
readmission to the United States of
Canadian and Mexican citizens in TN
status. Readmission procedures for
Canadian citizens have not been
amended. The citizen of Mexico who is
in possession of a valid Form I-94 may
be readmitted for the remainder of the
time authorized provided that the
original intended professional activities
and employer(s) have not changed and
should retain possession of that original
Form 1-94. If no longer in possession of
a valid Form I-94 (e.g., a citizen of
Mexico seeking readmission upon
return from a business trip to Europe),
the citizen of Mexico may be readmitted
upon presentation of a valid TN visa
and evidence of prior admission. That
evidence of prior admission may
include, but is not limited to, a Service
fee receipt from a prior entry or an
admission stamp in the applicant’s
passport. Upon readmission, a new 1-94
shall be issued beanng the legend

“multiple entry’’.

Paragraph (h) contains the procedures
to be followed if the citizen of Mexico
or Canada wishes to apply for an
extension of his or her stay in TN status.
A citizen of Mexico seeking an
extension of stay in the United States in
TN status shall be applied for on Form
}-129 to the Northern Service Center.
Documentary requirements include
evidence that Department of Labor
certification requirements continue to
be met by the employer. Provision is
included for consular notification
should the applicant leave the United
States during the pendency of the
application. A petition extension and
extension of the applicant’s stay may be

~ granted for ug to one year.

A citizen of Canada may seek an
extension of stay through the filing of
Form [-129 to the Northern Service
Center. No Department of Labor
certification requirements apply to a
Canadian citizen in TN status who is
seeking to extend that status. Provision
is made for port of entry notification
should the applicant depart the United
States during the pendency of the
application. An extension may be
granted for up to one year.

Additionally, a citizen of Canada is
not precluded from departing the
United States and applying for
admission with documentation from a

United States employer or foreign
employer, in the case of a Canadian
citizen who is seeking to provide
{)rearranged services at a profession
evel to a United States entity, which
specifies that the applicant will be
employed in the United States for an
additional period of time. The
evidentiary requirements set forth in
paragraph (e){(3) shall be met by the
applicant and the fee prescribed in 8
CFR 103.7 shall be remitted upon
admission.

At the present time, there is no
specified upper limit on the number of
years a citizen of Mexico or Canada may
remain in the United States in TN
classification, as there is with most of
the other nonimmigrant classes
contained within section 101(a)(15) of
the Act. However, section 214(b) of the
Act is applicable to citizens of Canada
or Mexico who seek an extension of stay
in TN status and applications for
extension or readmission must be
examined in light of this statutory
provision.

Paragraph (i) allows the Canadian or
Mexican citizen to change or add

" employers while in the United States

through the filing of a Form 1-129 to the
Northern Service Center. Also, the
Canadian citizen may depart the United
States and apply for reentry for the
purpose of obtaining additional
employment authorization with a new
or an additional employer. Documentary
requirements are prescribed in
paragraph (e)(3)(ii) and the prescribed
fee must be remitted upon admission.

Paragraph (j) provides for the
admission of spouses and minor
children who are accompanying or
following to join TN professionals. They
are to be accorded admission in TD
(Trade Dependent) classification and are
required to present a valid, unexpired
nonimmigrant visa unless otherwise
exempt under 8 CFR 212.1. For
purposes of clarification, those persons
who are normally exempt from
nonimmigrant visa requirements
include citizens of Canada and residents
(Landed Immigrants) of Canada having
a common nationality with Canadian
citizens (British Commonwealth
citizens).

No fee is required for the admission
of dependents in TD status and they are
to be issued a Form 1-94 bearing the
legend “multiple entry”. Spouses and
minor children are not authorized to
accept employment while they are in
the United States in TD status. Ifa TD
dependent wishes to be employed, he or
she must independently seek change of
status to an employment-authorized
nonimmigrant classification.
Dependents in TD status may attend
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school in the United States on a full-
time basis, as such attendance is
deemed to be incidental to their purpose
for being in the United States, which is
to accompany the TN alien. '

Paragraph (k) provides for denial of
TN classification of a citizen of Canada
or Mexico if there is a labor dispute in
progress at the place of current or
intended employment. This provision is
substantively identical to that which is
applicable to the Canadian or Mexican
L~1 applicant cited at 8 CFR
214.2(1)(18) and discussed above.

.Paragraph {1) provides for automatic
conversion from TC to TN classification
for Canadian citizen professionals-in TC
classification as of January 1, 1994, as
well as automatic conversion from B-2
to TD classification for the spouses and
unmarried minor children of such TC
nonimmigrants as of the effective date of
the NAFTA Implementation Act. In
addition, beginning on January 1, 1994,
TC principal aliens and their B-2
spouses and unmarried minor children
will be readmitted in TN or TD
classification respectively, without
being required to submit additional
paperwork or payment of the normal
application fee for the remainder of the
period authorized on their Form 1-94.
TC or B-2 spouses and minor children
seeking to extend their stay beyond this
period are required to comply with the
normal filing requirements of paragraph
(h), including submission of appropriate
paperwork and the prescribed
application fee. This paragraph also
provides that any applications for
extension of stay in TC or B-2
classification as the spouse of a TC
nonimmigrant which are pending on
January 1, 1994 will be treated as if they
were for TN or TD classification
res ectiveli;.

ara%raﬁy (1) specifically makes
unavailable these transitional benefits to
Canadian professionals who were

admitted in TC classification in order to

engage in self-employment in a business
or practice in this country, and to their
B-2 spouses and/or children. Although
such self-employment was never
specifically addressed in the regulations
promulgated by the Service in response
to the CFTA, the NAFTA .
Implementation Act Statement of
Administrative Action at page 178
clarifies that, *“It should be noted that
while there are many similarities
between this NAFTA category and the
categories relating to professionals set
out in INA section 101(a)(15), a
determination of admissibility under the
NAFTA neither forecloses nor
establishes eligibility for entry under
such other categories. Further, Section D
of Annex 1603 does not authorize a

professional to establish a business or
practice in the United States in which
the professional will be self-employed.”
Consistent with the intent of the
signatories of the CFTA and NAFTA,
the interim regulation specifically
precludes readmitting Canadian -
professionals who were previously .
admitted in TC classification from

_engaging in self-employment and from

extending their stay in TC or TN (orin
the case of spouses and/or children, B~
2 or TD) nonimmigrant classification.

‘Canadian citizens seeking to engage in

trade or investment activities in this
country under the NAFTA
Implementation Act must do so
pursuant to section 101(a)(15)(E) of the
Act.

235.1(d)

A new paragraph (d)(8) has been
added to provide for the denial of entry
in E, L-1, or TN status of any citizen of
Canada if the Secretary of Labor has
certified to or otherwise informed the
Commissioner that a strike or work
stoppage of workers is occurring at the
place of current or intended
employment and the temporary entry of
the applicant would affect adversely
either settlement of the labor dispute or
the employment of any person involved
in the dispute. Additionally, the
paragraph requires notification in
writing to the applicant of the reason(s)
for the refusal. Also, a designated
representative of the applicant’s home
country government must be promptly

~ notified in writing of the reasons for the

refusal.

Additional instructions will be
forthcoming from the Service regarding
the appropriate methods and channels
for notification of Party governments.

8 CFR 235.1(f)

Paragraph (f)(1) has been amended to «

include specific requirements regarding
the completion of Form 1-94 issued to

a citizen of Canada or Mexico in TN
status. Specifically, item 18 on the
reverse of Form I-94 must be completed
and the occupation stated must be
contained within Appendix 1603.D.1 of
Annex 1603 of the NAFTA. This
requirement reflects the need to collect
and maintain accurate statistics for
reporting purposes to both the United
States Congress and signatory
governments.

Also, the name of the TN
nonimmigrant’s employer must be
endorsed on both the Arrival and
Departure portions of Form I-94 in
order to comport with the requirements
of section 273A of the Act.

8 CFR 274a.12(b) (19) and (20)

Paragraph (b)(19) is amended to
include citizens of Mexico and Canada
engaged in business activities at a
professional level pursuant to Chapter
16 or the NAFTA to the classes of aliens
authorized employment with a specific
employer incident to status. Paragraph
(b)(20) is amended to provide
employment authorization to a citizen
of Canada or Mexico in TN status in
whose behalf an application for
extension of stay has been timely filed.

The Service’s implementation of this
rule as an interim rule, with provisions
for post-promulgation public comment,
is based upon the “good cause”
exceptions found at 5 U.S.C. 553 (b)(B)
and (d)(3). The reasons and the
necessity for immediate implementation
of this interim rule without prior notice
and comment are as follows: The
NAFTA Implementation Act was signed
by the President on December 8, 1993
and the NAFTA goes into force on
January 1, 1894. There is a clear
necessity for immediate implementation
of this provision so that the admission
to the United States of Canadian and
Mexican citizen business persons
pursuant to Chapter 18 of the NAFTA
may be facilitated by this Service on the
date of entry into force of the
Agreement. Under these circumstances,
providing a notice and comment period
in advance of publication of this interim
rule would have been impracticable and
contrary to Congressional intent. It is
imperative that this interim rule become
effective on January 1, 1994 so that
those persons who are entitled to the
benefits of the NAFTA Implementation
Act may apply accordingly.

In accordance with 5 U.S.C. 605(b),
the Commissioner of the Immigration
and Naturalization Service certifies that
this rule will not have a significant
adverse economic impact on a
substantial number of small entities.
This certification is made in light of the
fact that the regulation substantially
retains current standards for the
admission of Canadians formerly
provided for under the CFTA, and that,
under this regulation, only 5,500
petitions may initially be approved
annually in behalf of citizens of Mexico
seeking classification as TN
professionals. Additionally, it is
anticipated that only a limjted number
of citizens of Mexico will seek
classification as treaty traders and
investors pursuant to this regulation, -
For the same reasons, this is not
considered a “significant regulatory
action” under Executive Order 12866.
Further, this rule does not have
Federalism implications warranting the
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preparation of a Federal Assessment in
accordance with Executive Order 12612.

The information collection
requirements contained in this rule have
been cleared by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act and are cited under 8
CFR 299.5, Display of Control Numbers.

The additional instructions for Form
1-129 are printed at the end of this
regulation.

List of Subjects

8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Freedom of
information, Privacy, Reporting and
recordkeeping reqmrements Surety
bonds.

8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas, Reporting and
recordkeeping requirements.

8 CFR Part 214

Administrative practice and
procedure, Aliens, Employment,
Foreign officials, Health professions,
Reporting and recordkeeping
requirements, Students.

8 CFR Part 235

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 274a .

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulatnons is amended
as follows:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 552(a); 8 U.S.C.
1101, 1103, 1201, 1252 note, 1252b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2.

2. In §103.1, paragraph (f)(2) (x) and
(xxiii) are revised to read as follows:

§ 103.1 Delegations of authority.
* * * * *’
* K * -

(2). * X

(x) Petitions for temporary workers or
trainees and fiancees or fiances of U.S.

citizens under §§ 214.2 and 214.6 of this
chapter;

* * * * *

{xxiii) Revoking approval of certain
petitions, as provided in §§ 214.2 and
214.6 of this chapter;

* * * *

3.In §103.7, paragraph (b)(1) is
amended by revising the entry
“Request”, the third time it is listed, to
read as follows:

§103.7 Fees. -

* * * * *

(b) X k¥

(1) L R 2

Request. For classification of a citizen of
Canada to be engaged in business activities
at a professional level pursuant to section
214(e) of the Act (Chapter 16 of the North
American Free Trade Agreement}—$50.00

* * * * *

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

4. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,

1184, 1225, 1226, 1228, 1252; 8 CFR part 2.

5.In § 212.1, paragraph (1) is revised
to read as follows:

§212.1 Documentary requirements for
nonimmigrants.
* * L ] * *

(1) Treaty traders and investors.
Notwithstanding any of the provisions
of this part, an alien seeking admission
as a treaty trader or investor under the
provisions of Chapter 16 of the North
American Free Trade Agreement
(NAFTA) pursuant to section
101(a)(15)(E) of the Act, shall be in
possession of a nonimmigrant visa
issued by an American consular officer

classifying the alien under that section.
~ * - * *

PART 214—NONIMMIGRANT CLASSES

6. The authority citation for part 214
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1184,
1186a, 1187, 1221, 1281, 1282; 8 CFR part 2.

7. Section 214.2 is amended by:

a. Revising paragraphs (b)(1) and
(b)(4);

b. Adding a new paragraph (e)(3);

c. Revising paragraph (1)(17) heading;
b d. Revising paragraph (1)(17)(i); and

y

e. Adding a new paragraph (1)(18), to

read as follows:

§214.2 Special requirements for
admission, extension, and maintenance
status.

L * * ® * .

(b) Visitors—(1) General. any B-1
visitor for business or B-2 visitor for
pleasure may be admitted for not more
than one year and may be granted
extensions of temporary stay in
increments of not more than six months.
each, except that alien members of a
religious denomination coming
temporarily and solely to do missionary
work in behalf of a religious
denomination may be granted
extensions of not more than one year
each, provided that such work does not
involve the selling of articles or the
solicitation or acceptance of donations.

* Those B-1 and B-2 visitors admitted

pursuant to the waiver provided at
§212.1(e) of this chapter may be
admitted to and stay on Guam for period
not to exceed fifteen days and are not
eligible for extensions of stay.

* * * * *

(4) Admission of aliens pursuant to
the North American Fee Trade
Agreement (NAFTA). A citizen of
Canada or Mexico seeking temporary -
entry for purposes set forth in paragraph
(b)(4)(i) of this section, who otherwise
meets existing requirements under
section 101(a)(15)(B) of the Act,
including but not limited to
requirements regarding the source of
remuneration, shall be admitted upon
presentation of proof of such citizenship
in the case of Canadian applicants, and
valid entry documents such as a
passport and visa or Mexican Border
Crossing Card (Form 1-186 or 1-586) in
the case of Mexican applicants, a
description of the purpose of entry, and
evidence demonstrating that he or she is
engaged in one of the occupations or
professions set forth in paragraph
(b)(4)(i) of this section. Existing
requirements, with respect to Canada,
are those requirements which were in
effect at the time of entry into force of
the CFTA and, with respect to Mexico,
are those requirements which.are in
effect at the time of entry into force of
the NAFTA. Additionally, nothing shall
preclude the admission of a citizen of
Mexico or Canada who meets the
requirements of paragraph (b)(4)(ii) of
this section.

(i) Occupations and professions set
forth in Appendix 1603.A.1 to Annex
1603 of the NAFTA.—(A) Research and
design. Technical scientific and
statistical researchers conducting
independent research or research for an
enterprise located in the territory of
another Part

(B) Growt[y manufacture and
production (1) Harvester owner
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supervising a harvesting crew admitted -
under applicable law. (Applies only to
harvesting of agricultural crops: Grain,
fiber, fruit and vegetables.)

{2) Purchasing and production
management personnel conducting
commercial transactions for an
enterprise located in the territory of
another Party.

{C) Marketing. (1) Market researchers
and analyst conducting independent
research or analysis, or research or
analysis for an enterprise located in the
territory of another Party.

(2) Trade fair and promotional
personnel attending a trade convention.

(D) Sales. (1) Sales representatives
and agents taking orders or negotiating
contracts for goods or services for an
enterprise located in the territory of
another Party but not delivering goods
or providing services.

(2) Buyers purchasing for an
enterprise located in the territory o
another Party. : '

(E) Distribution. {1) Transportation
operators transporting goods or
passengers to the United States from the
territory of another Party or loading and
transporting goods or passengers from
the United States to the territory of
another Party, with no unloading in the
United States, to the territory of another
Party. (These operators may make
deliveries in the United States if all
goods or passengers to be delivered
were loaded in the territory of another
Party. Furthermore, they may load from
locations in the United States if all
goods or passengers to be loaded will be
delivered in the territory of another
Party. Purely domestic service or
solicitation, in competition with the
United States operators, is not
permitted.)

(2) Customs brokers performing
brokerage duties associated with the
export of goods from the United States
to or through Canada.

(F) After-sales service. Installers,
repair and maintenance personnel, and
supervisors, possessing specialized
knowledge essentia] to the seller’s
contractual obligation, performing
services or training workers to perform
services, pursuant to a warranty or other
sérvice contract incidental to the sale of
commercial or industrial equipment or
machinery, including computer
software, purchased from an enterprise
located outside the United States,

¢

{G) General service. (1) Professionals
engaging in a business activity at a
professional level in a profession set out
in Appendix 1603.D.1 to Annex 1603 of
the NAFTA, but receiving no salary or
other remuneration from a United States
source {other than an expense allowance
or other reimbursement for expenses
incidental to the temporary stay) and
otherwise satisfying the requirements of
Section A to Annex 1063 of the NAFTA.

(2) Management and supervisory
personnel engaging in commercial
transactions for an enterprise located in
the territory of another Party.

(3) Financial services personnel
(insurers, bankers or investment
brokers) engaging in commercial
transactions for an enterprise located in
the territory of another Party.

(4) Public relations and advertising
personnel consulting with business
associates, or attending or participating
in conventions. )

{5) Tourism personnel (tour and travel
agents, tour guides or tour operators)
attending or participating in
conventions or conducting a tour that
has begun in the territory of another
Party. {The tour may begin in the United
States; but must terminate in foreign
territory, and a significant portion of the
tour must be conducted in foreign
territory. In such a case, an operator
may enter the United States with an
empty conveyance and a tour guide may
enter on his or her own and join the
conveyance.)

{6) Tour bus operators entering the
United States:

(/) With a group of passengers on a
bus tour that has begun in, and will
return to, the territory of another Party.

(/) To meet a group of passengers on
a bus tour that will end, and the
predominant portion of which will take
place, in the territory of another Party.

(iii) With a group of passengers on a
bus tour to be unloaded in the United
States and returning with no passengers
or reloading with the group for
transportation to the territory of another
Party.

{7) Translators or interpreters
performing services as employees of an
enterprise located in the territory of
another Party.

(ii) Occupations and professians not
listed in Appendix 1603.A.1 to Annex
1603 of the NAFTA. Nothing in this

during the life of the warranty or service paragraph shall preclude a business

- agreement. (For the purposes of this
provision, the commercial or industrial
equipment or machinery, including
computer software, must have been
manufactured outside the United
States.)

person engaged in an occupation or
profession other than those listed in
Appendix 1603.A.1 to Annex 1603 of
the NAFTA from temporary entry under
section 101(a)(15)(B) of the Act, if such
person otherwise meets the existing

requirements for admission as

prescribed by the Attorney General.

* *. - * L4 -
e « &k n

(3) Denial of treaty trader or investor
status to citizens of Canada or Mexico
in the case of certain labor disputes. A
citizen of Canada or Mexico may be
denied E treaty trader or investor status
as described in section 101(a)(15)(E) of
the Act and section B of Annex 1603 of
the NAFTA if:

(i) The Secretary of Labor certifies to
or otherwise informs the Commissioner
that a strike or other labor dispute
involving a work stoppage of workers is
in progress at the place where the alien
is or intends to be employed; and

{ii}) Temporary entry of that alien may
affect adversely either:

(A) The settlement of any labor
dispute that is in progress at the place
or intended place of employment, or

(B) The employment of any person
who is involved in such dispute.

* " * * »

(1) “« & %

(17) Filing of individual petitions and
certifications under blanket petitions for
citizens of Canada under the North
American Free Trade Agreement
(NAFTA). (i) Individual petitions.
Except as provided in paragraph
(1)(2)(ii) of this section (filing of blanket
petitions), a United States or foreign
employer seeking to classify a citizen of
Canada as an intracompany transferee
may file an individual petition in
duplicate on Form 1-129 in conjunction
with an application for admission of the
citizen of Canada. Such filing may be
made with an immigration officer at a
Class A port of entry located on the
United States-Canada land border or at
a United States pre-clearance/pre-flight.
station in Canada. The petitioning
employer need not appear, but Form I-
129 must bear the authorized signature
of the petitioner.

* * * ® *

(18) Denial of intracompany
transferee status to citizens of Canada
or Mexico in the case of certain labor
disputes. (i) If the Secretary of Labor
certifies to or otherwise informs the
Commissioner that a strike or other
labor dispute involving a work stoppage
of workers is in progress where the
beneficiary is to be employed, and the
temporary entry of the beneficiary may
affect adversely the settlement of such
lebor dispute or the employment of any
person who is involved in such dispute,
a petition to classify a citizen of Mexico
or Canada as an L—1 intracompany
transferee may be denied. If a petition
has already been approved, but the alien
has not yet entered the United States, or
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has entered the United States but not yet
commenced employment, the approval
of the petition may be suspended, and
an application for admission on the
basis of the petition may be denied.

(ii) If there is a strike or other labor
dispute involving a work stoppage of
workers in progress, but such strike or
other labor dispute is not certified under
paragraph (1)(18)(i) of this section, or the
Service has not otherwise been
informed by the Secretary that such a
strike or labor dispute is in progress, the

Commissioner shall not deny a petition

or suspend an approved petition.

(iii) If the alien has already
commended employment in the United
States under an approved petition and
is participating in a strike or other labor
dispute involving a work stoppage of
workers, whether or not such strike or
other labor dispute has been certified by
the Department of Labor, the alien shall
not be deemed to be failing to maintain
his or her status solely on account of
past, present, or future participation in
a strike or other labor dispute involving
a work stoppage of workers, but is
subject to the following terms and
conditions.

(A) The alien shall remain subject to
all applicable provisions of the
Immigration and Nationality Act, and
regulations promulgated in the same
manner as all other L nonimmigrants;

(B) The status and authorized period
of stay of such an alien is not modified
or extended in any way by virtue of his
or her participation in a strike or other
labor dispute involving work stoppage
of workers; and

(C) Although participation by an L
nonimmigrant alien in a strike or other
labor dispute involving a work stoppage
of workers will not constitute a ground
for deportation, any alien who violates
his or her status or who remains in the
United States after his or her authorized
period of stay has expired will be
subject to deportation.

* L ] L ] ® »

8. Section 214.6 is revised to read as

follows:

§214.6 Canadian and Mexican citizens
seeking temporary entry to engage In
business activities at a professional level.

(a) General. Under section 214(e) of
the Act, a citizen of Canada or Mexico
who seeks temporary entry as a business
person to engage in business activities at
a professional level may be admitted to
the United States in accordance with the
North American Free Trade Agreement
(NAFTA).

(b) Definitions. As used in this section
the terms:

Business activities at a professional
level means those undertakings which

require that, for successful completion,
the individual has at least a
baccalaureate degree or appropriate
credentials demonstrating status as a
professional.

Business person, as defined in the
NAFTA, means a citizen of Canada or
Mexico who is engaged in the trade of
goods, the provision of services, or the
conduct of investment activities.

Engage in business activities at a
professional level means the
performance of prearranged business
activities for a United States entity,
including an individual. It does not
authorize the establishment of a
business or practice in the United States
in which the professional will be self-
employed.

Temporary entry, as defined in the
NAFTA, means entry without the intent
to establish permanent residence.

{c) Appendix 1603.D.1 to Annex 1603
of the NAFTA. Pursuant to the NAFTA,
an applicant seeking admission under

- this section shall demonstrate business

activity at a professional leve! in one of
the professions set forth in Appendix
1603.D.1 to Annex 1603. The
professions in Appendix 1603.D.1 and
the minimum requirements for
qualification for each are as follows: 1

Appendix 1603.D.1 (Annotated)

—Accountant—Baccalaureate or Licenciatura
Degree; or C.P.A.,C.A, C.G.A., or CM.A,

—Architect—Baccalaureate or Licenciatura
Degree; or state/provincial license.2

—Computer Systems Analyst—Baccalaureate
or Licenciatura Degree; or Post-
Secondary Diploma 3 or Post Secondary
Certificate + and three years’ experience.

1 A business person seeking temporary
employment under this Appendix may also perform
training functions relating to the profession,
including conducting seminars.

2The terms “state/provincial license™ and “state/
provincial/federal license’ mean any document
issued by a state, provincial, or federal government,
as the case may be, or under its authority, but not
by a local government, that permits a person to
engage in a regulated activity or profession.

3*“Post Secondary Diploma” means a credential
issued, on completion of two or more years of post -
secondary education, by an accredited academic
institution in Canada or the United States.

4““Post Secondary Certificate’’ means a certificate
issued, on completion of two or more years of post
secondary education at an academic institution, by
the federal government of Mexico or a state
government in Mexico, an academic institution
recognized by the federal government or a state
government, or an academic institution created by
federal or state law. @

—Disaster relief insurance claims adjuster

(claims adjuster employed by an

‘insurance company located in the
territory of a Party, or an independent
claims adjuster)—Baccalaureate or .
Licenciatura Degree and successful
completion of training in the appropriate
areas of insurance adjustment pertaining
to disaster relief claims; or three years
experience in claims adjustment and
successful completion of training in the
appropriate areas of insurance
adjustment pertaining to disaster relief
claims.

—Economist—Baccalaureate or Licenciatura

e.

—Engineer—Baccalaureate or Licenciatura
Degree; or state/provincial license.

—Forester—Baccalaureate or Licenciatura
Degree; or state/provincial license.

—Graphic Designer—Baccalaureate or
Licenciatura Degree; or Post-Secondary
Diploma or Post-Secondary Certificate
and three years experience.

—Hotel Manager—Baccalaureate or
Licenciatura Degree in hotel/restaurant
management; or Post-Secondary Diploma
or Post Secondary Certificate in hotel/
restaurant management and three years
experience in hotel/restaurant
management.

—Industrial Designer—Baccalaureate or
Licenciatura Degree; or Post-Secondary
Diploma or Post Secondary Certificate,
and three years experience.

—Interior Designer—Baccalaureate or
Licenciatura Degree or Post-Secondary
Diploma or Post-Secondary Certificate,
and three years experience.

—Land Surveyor—Baccalaureate or
Licenciatura Degree or state/provincial/
federal license.

—Landscape Architect—Baccalaureate or
Licenciatura Degree. :

—Lawyer (including Notary in the province
of Quebec)—L.L.B,, }J.D., L.LL., B.CL, or
Licenciatura degree (five years); or
membership in a state/provincial bar.

—Librarian—M.L.S., or B.L.S. (for which
another Baccalaureate or Licenciatura
Degree was a prerequisite). .

—Management Consultant—Baccalaureate or
Licenciatura Degree; or equivalent
professional experience as established by
statement or professional credential
attesting to five years experience as a
management consultant, or five years
experience in a field of specialty related
to the consulting agreement.

—Mathematician (including Statistician)}—
Baccalaureate or Licenciatura Degree.

—Range Manager/Range Conservationist—
Baccalaureate or Licenciatura Degree.

—Research Assistant {(working in a post-
secondary educational institution)}—
Baccalaureate or Licenciatura Degree.
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—Scientific Technician/Technologist 5—
Possession of (a) theoretical knowledge
of any of the following disciplines:
agricultural sciences, astronomy,
biology, chemistry, engineering, forestry,
geology. geophysics, meteorology, or
physics; and (b) the ability to solve
practical problems in any of those
disciplines, or the ability to apply
principles of any of those disciplines to
basic or applied research.

—Social Worker—Baccalaureate or
Licenciatura Degree.

—Sylviculturist (including Forestry
Specialist)}—Baccalaureate or
Licenciatura Degree.

—Technical Publications Writer—
Baccalaureate or Licenciatura Degree, or
Post-Secondary Diploma or Post-
Secondary Certificate, and three years
experience.

—Urban Planner (including Geographer)—
Baccalaureate or Licenciatura Degree.

--Vocational Counselor—Baccalaureate or
Licenciatura Degree.

Medical/Allied Professionals

—Dentist—D.D.S., D.M.D., Doctor en
Odontologia or Doctor en Cirugia Dental
or state/provincial license.

—Dietitian—Baccalaureate or Lxcencnatura
Degree; or state/provincial license.

—Medical Laboratory Technologist
(Canada)/Medical Technologist (Mexico
and the United States) &—Baccalaureate
or Licenciatura Degree; or Post-
Secondary Diploma or Post-Secondary
Certificate, and three years experience.

—Nutritionist—Baccalaureate or
Licenciatura Degree.

—Occupational Therapist—Baccalaureate
or Licenciatura Degree; or state/
provincial license.

—Pharmacist—Baccalaureate or
Licenciatura Degree; or state/provincial
license:

—Physician (teaching or research only)}—
M.D. Doctor en Medicina; or state/
provincial license.

—Physiotherapist/Physical Therapist—
Baccalaureate or Licenciatura Degree; or
state/provincial license.

—Psychologist—state/provincial license; or
Licenciatura Degree

—Recreational Therapist-Baccalaureate or
Licenciatura Degree.

—Registered nurse—state/provincial
license or Licenciatura Degree.

-~Veterinarian—D.V.M., D.M.V., or Doctor

" en Veterinaria; or state/provincial
license.

—SCIENTIST

—Agriculturist (including Agronomist)—
Baccalaureate or Licenciatura Degree.

" —Animal Breeder—Baccalaureate or
Licenciatura Degree.

s A business person in this category must be
seeking temporary entry for work in direct support
of professionals in agricultural sciences, astronomy.
biology, chemistry, engineering, forestry, geology,
geophysics, meteorology or physics.

& A business person in this category must be
seeking temporary entry to perform in a laboratory
chemical, biological, hematological, immunologic,
‘microscopic or bacteriological tests and analyses for
diagnosis, treatment, or prevention of diseases.

—Animal Scientist—Baccalaureate or
Licenciatura Degree.

—Apiculturist—Baccalaureate or
Licenciatura Degree.

—Astronomer—Baccalaureate or
Licenciatura Degree.

—Biochemist—Baccalaureate or

" Licenciatura Degree.

—Biologist—Baccalaureate or Licenciatura
Degree.

—Chemist—Baccalaureate or Licenciatura
Degree.

—Dairy Scientist—Baccalaureate or
Licenciatura Degree.

—Entomologist—Baccalaureate or
Licenciatura Degree.

—Epidemiologist—Baccalaureate or .
Licenciatura Degree.

—Geneticist—Baccalaureate or
Licenciatura Degree.

—Geochemist—Baccalaureate or
Licenciatura Degree.

—Geologist—Baccalaureate or Licenciatura
Degree.

—Geophysicist (including Oceanographer
in Mexico and the United States)—
Baccalaureate or Licenciatura Degree.

—Horticulturist—Baccalaureate or
Licenciatura Degree.

—Meteorologist—Baccalaureate or
Licenciatura Degree.

—Pharmacologist—Baccalaureate or
Licenciatura Degree.

—Physicist (including Oceanographer in
Canada—Baccalaureate or Licenciatura
Degree.

—Plant Breeder—Baccalaureate or
Licenciatura Degree.

—Poultry Scientist—Baccalaureate or
Licenciatura Degree.

—Soil Scientist—Baccalaureate or
Licenciatura Degree.

—~Zoologist—Baccalaureate or Licenciatura
Degree.

—TEACHER

—College—Baccalaureate or Licenciatura
Degree

—Seminary—Baccalaureate or Licenciatura
Degree.

—University—Baccalaureate or
Licenciatura Degree.

{d) Classification of citizens of Mexico
as TN professionals under the NAFTA—
(1) Genetal. A United States employer
seeking to classify a citizen of Mexico as
a TN professional temporary employee
shall file a petition on Form 1-129,
Petition for Nonimmigrant Worker, with
the Northern Service Center, even in
emergent circumstances. The petitioner
may submit a legible photocopy of a
document in support of the visa petition
in lieu of the original document. The
original document shall be submitted if
requested by the Service.

2) Supporting documents. A petition
in behalf of a citizen of Mexico seeking
classification as a TN professional shall
be accompanied by:

(i} A certification from the Secretary
of Labor that the petitioner has filed the
appropriate documentation with the
Secretary in accordance with section
(D)(5)(b) of Annex 1603 of the NAFTA. -

(ii) Evidence that the beneficiary
meets the minimum education
requirements or alternative credentials |
requirements of Appendix 1603.D.1 of
Annex 1603 of the NAFTA as set forth
in § 214.6(c). This documentation may
consist of licenses, degrees, diplomas,
certificates, or evidence of membership
in professional organizations. Degrees,
diplomas, or certificates received by the
beneficiary from an educational .
institution not located within Mexico,
Canada, or the United States must be
accompanied by an evaluation by a
reliable credentials evaluation service
which specializes in evaluating foreign
educational credentials. Evidence of
experience should consist of letters from
former employers or, if formerly self-
employed, business records attesting to
such self-employment; and

(iii) A statement from the prospective
employer in the United States
specifically stating the Appendix
1603.D.1 profession in which the
beneficiary will be engaging and a full
description of the nature of the duties
which the beneficiary will be
performing. The statement must set

- forth licensure requirements for the

state or locality of intended employment
or, if no license is required, the non-
existence of such requirements for the
professional activity to be engaged in.

(iv) Licensure for TN cIassxﬁcat:on—
{A) General. If the profession requires a
state or local license for an individual
to fully perform the duties of that
profession, the beneficiary for whom TN
classification is sought must have that
license prior to approval of the petition
and evidence of such licensing must
accompany the petition.

(B) Temporary licensure. 1f a
temporary license is available and the
beneficiary would be allowed to
perform the duties of the profession
without a permanent license, the
director shall examine the nature of the
duties, the level at which the duties are
performed, the degree of supervision
received, and any limitations which
would be placed upon the beneficiary.

. If an analysis of the facts demonstrates

that the beneficiary, although under
supervision, would be fully authorized
to perform the duties of the profession,
TN classification may be granted.

(C) Duties without licensure. In
certain professions which generally
require licensure, a state may allow an
individual to fully practice a profession
under the supervision of licensed senior
or supervisory personnel in that
profession. In such cases, the director
shall examine the nature of the duties
and the level at which they are to be
performed. If the facts demonstrate that
the beneficiary, although under
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supervision, would fully perform the
duties of the profession, TN
classification may be granted.

(D) Registered nurses. The prospective
employer must submit evidence that the
beneficiary has been granted a
permanent state license, a temporary
state license or other temporary
authorization issued by a State Board of
Nursing authorizing the beneficiary to
work as a registered or graduate nurse
in the state of intended employment in
the United States.

(3) Approval and validity of petition—
(i) Approval. The director shall notify
the petitioner of the approval of the
petition on Form I-797, Notice of
Action. The approval notice shall
include the beneficiary’s name,
classification, Appendix 1603.D.1
profession, and the petition’s period of
validity. :

(ii) Recording the validity of petitions.
Procedures for recording the validity
period of petitions are:

(A) If the petition is approved before
the date the petitioner indicates that
employment will begin, the approved
petition and approval notice shall show
the actual dates requested by the
petitioner as the validity period, not to
exceed the limits specified by paragraph
(d)(3)(iii) of this section.

(B) If the petition is approved after the
date the petitioner indicates
employment will begin, the approved
petition and approval notice shall show
a validity period commencing with the
date of approval and ending with the
date requested by the petitioner, as long
as that date does not exceed the limits
specified by paragraph (d}(3)(iii) of this
section.

(C) I the period of employment
requested by the petitioner exceeds the
limit specified in paragraph (d}(3)(iii) of
this section, the petition shall be
approved only up to the limit specified
in that paragraph.

(iii) Validity. An approved petition
classifying a citizen of Mexico as a TN
nonimmigrant shall be valid for a period
of up to one year.

(4) Denial of petition—(i) Notice of
intent to deny. When an .adverse
decision is proposed on the basis of
derogatory information of which the
petitioner is unaware, the director shall
notify the petitioner of the intent to
deny the petition and the basis for the
denial. The petitioner may inspect and
rebut the evidence and will be granted
a period of thirty days in which to do
so. All relevant rebuttal material will be
considered in making a final decision.

(ii) Notice of denial. The petitioner
shall be notified of the decision, the
reasons for the denial, and the right to

appeal the denial under part 103 of this
chapter. ‘

{5) Revocation of approval of
petition—(i) General. (A) The petitioner
shall immediately notify the Service of
any changes in the terms and conditions
of employment of a beneficiary which
may effect eligibility under section
214(e) of the Act or § 214.6. An
amended petition should be filed when
the petitioner continues to employ the
beneficiary. If the petitioner no longer
employs the beneficiary, the petitioner
shall send a letter explaining the
change(s) to the director who approved
the petition.

{B) The director may revoke a petition
at any time, even after the validity of the
petition has expired.

(ii) Automatic revocation. The
approval of an unexpired petition is
automatically revoked if the petitioner
goes out of business, files a written
withdrawal of the petition, or notifies
the Service that the beneficiary is no
longer employed by the petitioner.

(iii) Revocation on notice—(A)
Grounds for revocation. The director
shall send to the petitioner a notice of
intent to revoke the petition in relevant
part if he or she finds that:

(1) The beneficiary is no longer
employed by the petitioner in the
capacity specified in the petition;

2) T]')lle statement of facts contained in
the petition were not true and correct;

(3) The petitioner violated the terms

- or conditions of the approved petition;

(4) The petitioner violated
requirements of section 214{e) of the Act
or §214.6; or

(5) The approval of the petition
violated § 214.6 or involved gross error.

(B) Notice and decision. The notice of
intent to revoke shall contain a detailed
statement of the grounds for the
revocation and the time period allowed
for the petitioner’s rebuttal. The
petitioner may submit evidence in
rebuttal within thirty days of the date of
the notice. The director shall consider
all relevant evidence presented in
deciding whether to revoke the petition.

(6) Appeal of a denial or revocation of
a petition—(i) Denial. A denied petition
may be appealed under part 103 of this
chapter.

(ii) Revocation. A petition that has
been revoked on notice may be appealed
under part 103 of this chapter. -
Automatic revocations may not be
appealed.

7) Numerical limit—(i) Limit on
number of petitions to be approved in
behalf of citizens of Mexico. Beginning
on the date of entry into force of the
NAFTA, not more than 5,500 citizens of
Mexico can be classified as TN
nonimmigrants annually.

(ii) Procedures. (A) Each citizen of
Mexico issued a visa or otherwise
provided TN nonimmigrant status under
section 214(e} of the Act shall be
counted for purposes of the numerical
limit. Requests for petition extension or
extension of the alien’s stay and .
submissions of amended petitions shall
not be counted for purposes of the
numerical limit. The spouse and
children of principal aliens classified as
TD nonimmigrants shall not be counted
against the numerical limit.

(B) Numbers will be assigned
temporarily to each Mexican citizen in
whose behalf a petition for TN
classification has been filed. If a petition
is denied, the number originally
assigned to the petition shall be
returned to the system which maintains
and assigns numbers.

(C) When an approved petition is not
used because the beneficiary does not
apply for admission to the United
States, the petitioner shall notify the
service center director who approved
the petition that the number has not
been used. The petition shall be revoked
pursuant to paragraph (d)}(5)(ii) of this
section and the unused number shall be
returned to the system which maintains
and assigns numbers.

(D) If the total annual limit has been
reached prior to the end of the year, new
petitions and the accompanying fee
shall be rejected and returned with a

- notice stating that numbers are

unavailable for Mexican citizen TN
nonimmigrants and the date when:
numbers will again become available.

(e) Classification of citizens of Canada
as TN professionals under the NAFTA—
(1) General. Under section 214(e) of the
Act, a citizen of Canada who seeks
temporary entry as a business person to
engage in business activities at a
professional level may be admitted to
the United States in accordance with the
NAFTA.

(2) Application for admission. A
citizen of Canada seeking admission
under this section shall make
application for admission with an
immigration officer at a United States
Class A port of entry, at a United States
airport handling international traffic, or
at a United States pre-clearance/pre-
flight station. No prior petition, labor
certification, or prior approval shall be
required. C

3) Evidence. A visa shall not be
required of a Canadian citizen seeking
admission as a TN nonimmigrant under
section 214(e) of the Act. Upon
application for admission at a United -
States port of entry, an applicant under
this section shall present the following:

(i) Proof of Canadian citizenship.
Unless travelling from outside the
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Western hemisphere, no passport shall
be required; however, an applicant for
admission must establish Canadian
citizenship.

(ii) Documentation demonstrating
engagement in business activities at a
professional level and demonstrating
professional qualifications. The
applicant must present documentation
sufficient to satisfy the immigration
officer at the time of application for
admission, that the applicant is seeking
entry to the United States to engage in
business activities for a United States
employer(s) or entity(ies) at a
professional level, and that the
applicant meets the criteria to perform
at such a professional level. This
documentation may be in the form of a
letter from the prospective employer(s)
in the United States or from the foreign
employer, in the case of a Canadian
citizen seeking entry to provide
prearranged services to a United States
entity, and may be required to be
supported by licenses, diplomas,
degrees, certificates, or membership in a
professional organization. Degrees,
diplomas, or certificates received by the
applicant from an educational
institution not located within Canada, .
Mexico, or the United States must be
accompanied by an evaluation by a
reliable credentials evaluation service
which specializes in evaluating foreign
educational credentials. The
documentation shall fully affirm:

{A) The Appendix 1603.D.1
profession of the applicant;

(B) A description of the professional
activities, including a brief summary of
daily job duties, if appropriate, which
the applicant will engage in for the
United States employer/entity;

(C) The anticipated length of stay;

- (D) The educational qualifications or
appropriate credentials which
demonstrate that the Canadian citizen
has professional level status;

(E) The arrangements for
remuneration for services to be
rendered; and

(F) If required by state or local law,
that the Canadian citizen complies with

- all applicable laws and/or licensing
requirements for the professional
activity in which they will be engaged.

(f) Procedures for admission—(1)
Canadian citizens. A Canadian citizen
who qualifies for admission under this
section shall be provided confirming
documentation (Service Form [-94) and
shall be admitted under the
classification symbol TN for a period
not to exceed one year. Form 1-94 shall
bear the legend *“multiple entry”. The
fee prescribed under §103.7(b) of this
chapter shall be remitted upon
admission to the United States pursuant

to the terms and conditions of the
NAFTA. Upon remittance of the
prescribed fee, the Canadian citizen
applicant shall be provided a Service
receipt (Form G-211, Form G-711, or
Form 1-797).

(2) Mexican citizens. The Mexican
citizen beneficiary of an approved Form

. 1-129 granting classification as a TN

professional shall be admitted to the
United States for the validity period of
the approved petition upon presentation
of a valid TN visa issued by a United -
States consular officer and a copy of the
United States employer’s statement as
described in paragraph (d)(2)(iii) of this
section. The Mexican citizen shall be
provided Form 1-94 bearing the legend
“multiple entry”.

(g) Readmission—(1) Canadian
citizens. A Canadian citizen in this
classification may be readmitted to the
United States for the remainder of the
period authorized on Form 1-94, -
without presentation of the letter or
supporting documentation described in
paragraph (e)(3) of this section, and
without remittance of the prescribed fee,
provided that the original intended
professional activities and employer(s)
have not changed. If the Canadian
citizen seeking readmission to the
United States is no longer in possession
of a valid, unexpired Form I-94, and the
period of initial admission has not
lapsed, he or she shall present alternate
evidence in order to be readmitted in
TN status. This alternate evidence may
include, but is not limited to, a Service
fee receipt for admission as a TN or a
previously issued admission stamp as
TN in a passport, and a confirming letter
from the United States employer(s). A
new Form 1-94 shall be issued at the
time of readmission bearing the legend
“multiple entry”.

(2) Mexican citizens. A Mexican
citizen in this classification may be
readmitted for the remainder of the
period of time authorized on Form 1-94
provided that the original intended
professional activities and employer(s)
have not changed. If the Mexican citizen
seeking readmission to the United States
is no longer in possession of a valid,
unexpired Form I-84, he or she may be
readmitted upon presentation of a valid
TN visa and evidence of a previous
admission. A new Form I-94 shall be
issued at the time of readmission
bearing the legend “multiple entry”.

(h) Extension of stay—(1) Mexican
citizen. The United States employer
shall apply for extension of the Mexican
citizen’s stay in the United States by
filing Form [-129 with the Northern
Service Center. The applicant must also
request a petition extension. The request
for extension must be accompanied by

either a new or a photocopy of the prior
certification on Form ETA 9029, in the
case of a registered nurse, or Form ETA
9035, in all other cases, that the
petitioner continues to have on file with
the Department of Labor for the period
of time requested. The dates of
extension shall be the same for the .
petition and the beneficiary’s extension
of stay. The beneficiary must be
physically present in the United States
at the time of the filing of the extension
of stay. Even though the requests to
extend the petition and the alien’s stay
are combined on the petition, the
director shall make a separate
determination on each. If the citizen of
Mexico is required to leave the United
States for business or personal reasons
during the pendency of the extension
request, the petitioner may request the
director to cable notification of the
approval of the petition to the consular
office abroad where the beneficiary will
apply for a visa, An extension of stay.
may be authorized for up to one year.
There is no specific limit on the total
period of time a citizen of Mexico may
remain in TN status.

(2) Canadian citizen—(i) Filing at the
service center. The United States
employer of a Canadian citizen in TN
status or United States entity, in the
case of a Canadian citizen in TN status
who has a foreign employer, may
request an extension of stay by filing
Form I-129 with the prescribed fee,
with the Northern Service Center. The
beneficiary must be physically present
in the United States at the time of the
filing of the extension of stay. If the
alien is required to leave the United
States for business or personal reasons
while the extension request is pending,
the petitioner may request the director
to cable notification of approval of the
application to the port of entrv where
the Canadian citizen will apply for
admission to the United States. An
extension of stay may be authorized for
up to one year. There is no specific limit
on the total period of time a citizen of
Canada may remain in TN status.

(ii) Readmission at the border,
Nothing in paragraph (h)(2)(i) of this
section shall preclude a citizen of
Canada who has previously been in the
United States in TN status from
applying for admission for a period of

- time which extends beyond the date of

his or her original term of admission at
any United States port of entry. The
application for admission shall be
supported by a new letter from the
United States employer or the foreign
employer, in the case of a Canadian
citizen who is providing prearranged
services to a United States entity, which
meets the requirements of paragraph
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(e)(3)(ii) of this section. The fee
prescribed under § 103.7(b) of this
chapter shall be remitted upon
admission to the United States pursuant
to the terms and conditions of the
NAFTA.

(i) Request for change or addition of
United States employer{s}—(1) Mexican
citizen. A citizen of Mexico admitted
under this paragraph who seeks to
change or add a United States employer

must have the new employer file a Form

I-129 petition with appropriate
supporting documentation, including a
letter from the new employer describing
the services to be performed, the time
needed to render such services, and the
terms for remuneration for services and
evidence of required filing with the
Secretary of Labor. Employment with a
different or with an additional employer
is not authorized prior to Service
approval of the petition.

2) Canadian citizen—(i) Filing at the
service center. A citizen of Canada
admitted under this paragraph who
seeks to change or add a United States

employer during this period of
admission must have the new employer
file a Form I-129 petition with
appropriate supporting documentation,
including a letter from the new
employer describing the services to be
performed, the time needed to render
such services, and the terms for
remuneration for services. Employment
with a different or with an additional
employer is not authorized prior to
Service approval of the petition.

(ii) Rea(};nission at the border.
Nothing in paragraph (i)(2)(i) of this
section precludes a citizen of Canada
from applying for readmission to the
United States for the purpose of
presenting documentation from a
different or additional United States or
foreign employer. Such documentation
shall meet the requirements prescribed
in paragraph (e)(3)(ii) of this section.
The fee prescribed under § 103.7(b) of
this chapter shall be remitted upon
admission to the United States pursuant
to the terms and conditions of the
NAFTA. :

(3) No action shall be required on the
part of a Canadian or Mexican citizen
who is transferred to another location by
the United States employer to perform
the same services. Such an acceptable
transfer would be to a branch or office
of the employer. In the case of a transfer
to a separately incorporated subsidiary
or affiliate, the requirements of
paragraphs (i) (1) and (2) of this section
would apply.

(j) Spouse and unmarried minor
children accompanying or following to

" join. (1) The spouse of unmarried minor
child of a citizen of Canada or Mexico

admitted in TN nonimmigrant status
shall be required to present a valid,

'unexpired nonimmigrant TD visa unless

otherwise exempt under § 212.1 of this
chapter.

(2) The spouse and dependent minor
children shall be issued confirming
documentation {Form 1-94) bearing the
legend “multiple entry. There shall be
no fee required for admission of the
spouse and dependent minor children.
* (3) The spouse and dependent minor
children shall not accept employment in
the United States unless otherwise
authorized under the Act.

(k) Effect of a strike. If the Secretary
of Labor certifies to or otherwise
informs the Commissioner that a strike
or other labor dispute involving a work
stoppage of workers is in progress, and
the temporary entry of a citizen of
Mexico or Canada in TN nonimmigrant
s.atus may affect adversely the
settlement of any labor dispute or the
employment of any person who is

"involved in such dispute:

(1) The United States may refuse to
issue an immigration document
authorizing entry or employment to
such alien.

(2) A Form 1-129 seeking to classify
a citizen of Mexico as a TN
nonimmigrant may be denied. If a
petition has already been approved, but
the alien has not yet entered the United
States, or has entered the United States
but not yet commenced employment,
the approval of the petition may be
suspended.

(3) If the alien has already
commenced employment in the United
States and is participating in a strike or
other labor dispute involving a work
stoppage of workers, whether or not
such strike or other labor dispute has
been certified by the Department of
Labor, or whether the Service has been
otherwise informed that such a strike or
labor dispute is in progress, the alien
shall not be deemed to be failing to
maintain his or her status solely on
account of past, present, or future
participation in a strike or other labor
dispute involving a work stoppage of

-workers, but is subject to the following

terms and conditions:

(i) The alien shall remain subject to
all applicable provisions of the
Immigration and Nationality Act and
regulations promulgated in the same
manner as all other TN nonimmigrants;

(ii) The status and authorized period
of stay of such an alien is not modified
or extended in any way by virtue of his

. or her participation in a strike or other

labor dispute involving a work stoppage
of workers; and

(iii) Although participation by a TN
nonimmigrant alien in a strike or other

labor dispute involving a work stoppage
of workers will not constitute a ground
for deportation, any alien who violates
his or her status or who remains in the
United States after his or her authorized
period of stay has expired will be

.subject to deportation.

(4) If there is a strike or other labor
dispute involving a work stoppage of
workers in progress, but such strike or
other labor dispute is not certified under
paragraph (k)(1) of this section, or the
Service has not otherwise been
informed by the Secretary that such a
strike or labor dispute is in progress, the
Commissioner shall not deny a petition,
suspend an approved petition, or deny
entry to an applicant for TN status.

(1) Transition for Canadian Citizen
Professionals in TC classification and
their B-2 spouses and/or unmarried
minor children—(1) Canadian citizen
professionals in TC Classification—(i)
General. Canadian citizen professionals
in TC classification as of the effective
date of the NAFTA Implementation Act
(January 1, 1994) will automatically be
deemed to be in valid TN classification.
Such persons may be readmitted to the
United States in TN classification for
the remainder of the period authorized
on their Form 1-94, without
presentation of the letter-or supporting
documentation described in paragraph
(e)(3) of this section, and without
remittance of the prescribed fee,
provided that the original intended
professional activities and employer(s)
have not changed. Properly filed
applications for extension of stay in TC
classification which are pending on
January 1, 1994 will be dge(:amed to be,
and adjudicated as if they were
applications for extension to stay in TN
classification.

(ii) Procedure for Canadian citizens
admitted in TC classification in
possession of Form I-94 indicating
admission in TC classification. At the
time of readmission, such professionals
shall be required to surrender their old

- Form 1-94 indicating admission in TC
- classification. Upon surrender of the old

Form I-94, such professional will be’
issued a new Form 1-94 bearing the
legend “multiple entry” and indicating
that he or she has been readmitted in
TN classification.

(iii) Procedure for Canadian citizen
admitted in TC classification who are
no longer in possession of Form 1-94
indicating admission in TC
classification. If the Canadian citizen
seeking readmission to the United States
is no longer in possession of an
unexpired Form I-94, and the period of
initial admission has not lapsed, he or
she shall present alternate evidence
described in paragraph {g)(1) of this
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section in order to be readmitted in TN
status. A Canadian professional seeking
to extend his or her stay beyond the .
period indicated on the new Form 1-94
shall be required to comply with the
requirements of paragraph (h)(2) of this
section, including remittance of the fee
prescribed under § 103.7 of this chapter.

(iv) Nonapplicability of this section to
self-employed professionals in TC
nonimmigrant classification. The
provisions in paragraphs (1)(1) (i), (ii),
and (iii) of this section shall not apply
to professionals in TC nonimmigrant
classification who are self-employed in
this country on January 1, 1994.
Effective January 1, 1994, such
professionals are not authorized to-
engage in self-employment in this
country, and may not be admitted in TN
or readmitted in TC classification.

(2) Spouses and/or unmarried minor
children of Canadian citizen
professionals in TC classification—(i)
General. Effective January 1, 1994, the
nonimmigrant classification of a spouse
and/or unmarried minor child of a
Canadian citizen professional in TC
classification will automatically be
converted from B-2 to TD
nonimmigrant classification. Effective
January 1, 1994, the spouse and/or
unmarried minor child of a Canadian
citizen professional whose TC status has
been automatically converted to TN, or
the spouse and/or unmarried minor
child of such professional whose status
has been changed to TN pursuant to
paragraph (1) of this section, who is
seeking admission or readmission to
‘this country, may be readmitted in TD
classification for the remainder of the
period authorized on their Form 1-94,
without presentation of the letter or
supporting documentation described in
paragraph (e)(3) of this section, and
without remittance of the prescribed fee,
provided that the original intended
professional activities and employer(s)
of the Canadian citizen professional
have not changed. Properly filéd
applications for extension of stay in B-
2 classification as the spouse and/or
unmarried minor children of a Canadian
citizen professional in TC classification
which are pending on January 1, 1994
will be deemed to be, and adjudicated
as if they were applications for
extension of stay in TD classification.

(ii) Procedure for spouses and/or
unmarried minor children of Canadian
citizens admitted in TC classification
who are in possession of Form 1-94
indicating admission in B-2
classification. Upon surrender of the
Form I-94 indicating that the alien has
been admitted as the B-2 spouse or
unmarried minor child of a TC alien
valid for “multiple entry,” such alien

shall be issued a new Form 1-94
indicating that the alien has been
readmitted in TD classification. The
new Form [-94 shall bear the legend
“multiple entry.”

. (iii) Procedure for spouses and/or
unmarried minor children of Canadian
citizens admitted in TC classification
who are no longer in possession of Form
1-94 indicating admission in B-2
classification. If the Canadian citizen
seeking readmission to the United States
is no longer in possession of an
unexpired Form 1-94, and the period of
initial admission has not lapsed, he or
she shall present alternate evidence
described in paragraph (g)(1) of this

. section in order to be admitted in TN

status. Spouses and/or children of
Canadian citizen professionals seeking
to extend their stay beyond the period
indicated on the new Form 1-94 shall be
required to comply with the: © .
requirements of paragraph (h)(2) of this
section, including remittance of the fee
prescribed under § 103.7 of this chapter.

(iv) Nonapplicability of this section to
spouses and/or unmarried minor
children of self-employed professionals
admitted in TC nonimmigrant
classification. Paragraphs (1{2) (i), (ii),
and (iii) of this section shall'not apply
to the spouses and/or unmarried minor
children of Canadian citizen

_professionals in TC nonimmigrant

classification who are self-employed in
this country on January 1, 1994. »
Effective January 1, 1994, such persons
are not eligible for TD classification.

PART 235—INSPECTION OF PERSONS
APPLYING FOR ADMISSION

9. The authority citation for part 235
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1183,
1201, 1224, 1225, 1226, 1227, 1228, 1252.

10. Section 235.1 is amended by
adding a new paragraph (d)(8), and by

revising paragraph (f)(1) introductory

text, to read as follows:
§235.1 Scope of examination.

* ® * »* *

(d) LI B

(8) Any citizen of Canada or Mexico
seeking to enter the United States as a
principal alien E-1 or E-2, or as an L~
1 or TN, for the purpose of employment
at a site where the Secretary of Labor
has certified to or otherwise informed
the Commissioner that there is a strike
or other labor dispute involving a work
stoppage of workers in progress, and the
temporary entry of that citizen of
Canada or Mexico may affect adversely
either the settlement of any such labor
dispute or the employment of any
person who is involved in any such

dispute, may be retusea entry in the
classification sought. The applicant
shall be advised in writing of the
reason(s) for the refusal. A designated
representative of the government of
Canada or Mexico shall be promptly
notified in writing of the reason(s) for
the refusal of entry. :

* * * * *

(0 Arrival/Departure Record, Form I-
94—(1) Nonimmigrants. Each
nonimmigrant alien except as indicated
below, who is admitted to the United
States shall be issued a completely
executed Form 1-94 which must be
endorsed to show: date and place of
admission, period of admission, and
nonimmigrant classification. A
nonimmigrant alien who will be making
frequent entries into the United States
over its land borders may be issued a
Form I-94 which is valid for an
number of entries during the va{idity of

‘the form. In the case of a nonimmigrant

alien admitted as a TN under the
NAFTA, the specific occupation of such
alien as set forth in Appendix 1603.D.1
of the NAFTA shall be recorded in item -
number 18 on the reverse side of the
arrival portion of Form 1-94, and the
name of the employer shall be notated
on the reverse side of both the arrival
and departure portions of Form I-94.
The departure portion Form 1-94 shall
bear the legend “multiple entry”. A
Form !-94 is not required by: * * *

* * * * »

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

11. The authority citation for part
274a continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1324a; 8
CFR part 2.

12. In § 274a.12, paragraphs (b) (19)
and (20) are revised to read as follows: .

§274a.12 Classes of allens authorized to

accept employment.
* * * ® ~
(b) * w n

(19) A nonimmigrant pursuant to
section 214{e) of the Act. An alien in
this status must be engaged in business
activities at a professional level in
accordance with the provisions of
Chapter 16 of the North American Free
Trade Agreement (NAFTA}; or

(20) A nonimmigrant alien within the
class of aliens described in paragraphs
(b)(2), b)(5), (b)(8), (b)(9), (b)(10),
(b)(11), (b)(12), (b)(23), (b)(14), (b)(26),
and (b)(19) of this section whose status
has expired but who has filed a timely
application for an extension of such stay
pursuant to §§ 214.2 or 214.6 of this
chapter. These aliens are authorized to
continue employment with the same
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employer for a period not to exceed 240
days beginning on the date of the
expiration of the authorized period of -
stay. Such authorization shall be subject
to any conditions and limitations noted
on the initial authorization. However, if
the district director or service center
director adjudicates the application
prior to the expiration of this 240 day
period and denies the application for
extension of stay, the employment
authorization under this paragraph shall
automatically terminate upon
notification of the denial decision.
* * * kg ]

Dated: December 23, 1993.
Doris Meissner,
Commissioner, Immigration and
Naturalization Service.

Note: This appendix will not appear in the
Code of Federal Regulations.

Appendix to the Preamble—Additional
Instructions for Form 1-129.

U.S. Department of Justice

Immigration and Naturalization Service,
OMB No. 1115-0168 Additional .
Instructions for Form I-129

Temporary Entry Under the North
American Free Trade Agreement

The North American Free Trade
Agreement (NAFTA) entered into force
on January 1, 1994. Chapter 16,
Temporary Entry, of the Agreement
exclusively covers four nonimmigrant
classifications:

{1} B-1, Visitor for Business;

(2) E-1/E-2, Treaty Trader and
Investor;

(3) L-1, Intracompany Transferee; and

(4) TN, Business Professional.

This form is for an employer to
petition for initial classification, change
of status, or extension of stay of a
Mexican or Canadian citizen as an L-1;
for an employer to request an extension
of stay or change of status of a Mexican
or Canadian citizen to the E-1 or E-2
classification; for the employer to
request an extension of stay or change
of status of a Canadian citizen to the
NAFTA Professional classification (TN)
or the change/addition of employers for
a Canadian TN; and for an employer to
petition for classification of a Mexican
citizen as a NAFTA Professional (TN).

Regular instructions for Form 1-129
shall be followed to petition for L
classification and E-1/E-2
classification. The following additional
instructions are provided to file for a
TN.

Filing for a Canadian TN

No Form I-129 is required for
Canadian citizens applying for
admission to the U.S. in TN status.

Form I-129 is used by an employer to
request an extension of stay for a
Canadian to TN, a change of status for

a Canadian to TN classification, or the
change/addition of employers for a
Canadian TN. :

On Form 1-129, Part 2, Item 1, insert
the classification symbol TN-1.

A U.S. employer/entity must file the
Form I-129 with the following:

(1) a statement of the activity listed in
Appendix 1603.D.1 (see the back of this
form) in which the beneficiary will be
engaging and a full description of the
nature of the duties the beneficiary will
be performing, the anticipated length of
stay, and the arrangements for
remuneration;

(2) evidence that the beneficiary
meets the educational and/or alternative
credentials for the activity listed in
Appendix 1603.D.1;

(3) evidence of Canadian citizenship;
and

(4) evidence that all licensure
requirements, where applicable to the
activity, have been satisfied.

Filing for a Mexican TN

Form I-129 is required for Mexican
citizens applying for initial TN
classification, extension of TN stay,
change/addition of employers and

"change of classification to TN.

On Form [-129, Part 2, Item 1, msert

.the classification symbol TN-2.

A U.S. employer must file the petition
with the following:

(1) a statement of the activity listed in
Appendix 1603.D.1 (see the back of this
form) in which the beneficiary will be
engaging, a full description of the nature
of the duties the beneficiary will be
performing, the anticipated length of
stay, and the arrangements for
remuneration;

(2) evidence that the beneficiary
meets the educational and/or alternative
credentials for the activity listed in
Appendix 1603.D.1;

(3) evidence of Mexican citizenship;

(4) evidence that all licensure
requirements where applicable to the
activity, have been satisfied; and

(5) a certification from the Secretary
of Labor that the petitioner has filed the
appropriate labor condition application
or labor attestation for the specified
activity.

When To File

File Form I-129 as soon as possible,
but no more than 4 months before the
proposed employment will begin or the
extension of stay is required. If you do-
not submit Form 1-129 at least 45 days
before the employment will begin,
processing and subsequent visa issuance
may not be completed before the alien’s

’

services are require or previous
employment authorization ends.

Where To File

When filing for a Mexican or
Canadian TN, Form I-129 shall be filed
with the Director of the Northern
Service Center. In all other instances,
Form I-129 shall be filed with the
appropriate Service center per the
instructions to Form I-129,

Fee

_ See general instructions for Form I-
129.

Listing of Professional Occupations in’
Appendix 1603.D.1 of North American
Free Trade Agreement

(The minimum educational or alternative
credentials requirements for each profession
are found at 8 CFR 214.6(c)).

Accountant

Architect

Computer Systems Analyst

Disaster relief insurance claims adjuster
(claims adjuster employed by an
insurance company located in the
territory of a Party, or an independent
claims adjuster)

Economist

Engineer

Forester '

Graphic designer.

Hotel manager

Industrial designer

Interior designer

Land surveyor

Landscape architect

Lawyer (including Notary in the
province of Quebec)

Librarian

Management consultant

Mathematician (including statistician)

Range manager/Range conservationist

Research assistant (working in a post-
secondary educational institution)

Scientific techmcmn/technologlst

Social worker

Sylviculturist (including forestry
specialist)

Technical publications writer

Urban planner (including geographer)

Vocational counselor

Medical/Allied Professionals

Dentist

Dietitian

Medical laboratory technologist
(Canada)/medical technologist
(Mexico and the United States)

Nutritionist .

Occupational therapist

Pharmacist

Physician (teaching or research only)

Physiotherapist/physical therapist

Psychologist

Recreational therapist

Registered nurse
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Veterinarian -
SCIENTIST

Agriculturist (agronomist)

Animal breeder

Animal scientist

Apiculturist

Astronomer

Biochernist

Biologist

Chemist

Dairy scientist

Entomologist

Epidemiologist

Geneticist

Geochemist

Geologist

Geophysxcnst (including oceanographer
in Mexico and the United States)

Horticulturist

Meteorologist

Pharmacologist :

Physicist (including Oceanographer in
Canada)

Plant Breeder

Poultry scientist

Soil scientist

Zoologist

TEACHER

. College
Seminary
University
For information regarding
qualifications for the positions,
additions or subtractions from
Appendix 1603.D.1, and related
information, you should contact your
local Immigration and Naturalization
- Service office.
[FR Doc. 93-32008 Filed 12-28-93; 11:17
am]
BILLING CODE 4410-01-M

NUCLEAR REGULATORY
COMMISSION -

10 CFR Part 20
RIN 3150-AE94
Standards for Protection Against

Radiation; NRC Operations Center
Telephone Number

AGENCY: Nuclear Regulatory
Commission,

ACTION: Final rule.

SUMMARY: This final rule amends the
NRC's revised standards for protection
against radiation to include the
telephone number for the NRC
Operations Center. The final rule is
necessary to correct the inadvertent
omission of this telephone number

when the revised standards were issued.

EFFECTIVE DATE: December 30, 1993.

FOR FURTHER INFORMATION CONTACT:
James Lieberman, Director, Office of

Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 504-2741.
SUPPLEMENTARY INFORMATION: On May
21, 1991 (56 FR 23360), the Nuclear
Regulatory Commission (NRC)
published its revised standards for
protection againstradiation (10 CFR
20.1001-20.2401 and the associated
appendices). The revised standards for
protection against radiation
incorporated scientific information and
reflected changes in the basic
Ehilosophy of radiation protection that

ad occurred since the promulgation of
the original regulations. The revisions
conformed the Commission’s
regulations to the Presidential Radiation
Protection Guidance to Federal
Agencies for Occupational Exposure
and to recommendations of national and
international radiation protection
organizations. The revised standards for
protection against radiation became
effective on June 20, 1991. However,
NRC licensees were permitted to defer
the mandatory implementation of these
regulations until January 1, 1993. The
deferred implementation date was later
extended to January 1, 1994 (August 26,
1992; 57 FR 38588).

However, the May 21, 1991, final rule

did not include the telephone number

* for the NRC Operations Center in the

text of the revised standards for
protection against radiation. When the
superseded standards for protection
against radiation are removed from the
regulations on January 1, 1994, the
phone number will not be contained in
the regulatory text of part 20. This final
rule will correct this inadvertent
omission by inserting the NRC
Operations Center telephone number in
the text of §§ 20.2201 and 20.2202.

Because these amendments make a
minor procedural change that adds a
telephone number to an earlier
rulemaking action for which public
comment was solicited (May 21, 1991;
56 FR'23360}, the NRC has determined
that good cause exists to dispense with
the notice and comment provisions of
the Administrative Procedure Act (APA)
pursuant to 5 U.S.C. 553(b)(B). For the
same reason, the NRC has determined
that good cause exists to waive the 30-
day deferred effective date provisions of
the APA (5 U.S.C. 553(d)).

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
rule is the type of action described in
categorical exclusion 51.22(c)(2).
Therefore, neither an environmental
impact statement nor an environmental
assessment has been prepared for this
final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management

_and Budget, approval number 3150~

0014
Regulatory Analysis

This final rule is administrative in
that it adds an inadvertently omitted
telephone number to the text of an
existing regulation. These amendments
will not have a significant impact.
Therefore, the NRC has not prepared a
separate regulatory analysis for this final
rule. The final regulatory analysis for
the May 21, 1991, final rule examined
the costs and benefits of the alternatives
considered by the Commission in
developing the revised standards for
protection against radiation and is
available for inspection in the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington DC.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule and, therefore,
that a backfit analysis is not required for
this final rule because these
amendments do not involve any
provision that would impose backfits as
defined in 10 CFR 50.109(a)(1).

List of Subjects in 10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Special
nuclear material, Source material, Waste
treatment and disposal.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 20.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

1. The authority citation for part 20 is
revised to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended (2 U.S.C.
2073, 2093, 2095, 2111, 2133, 2134, 2201,
2232, 2236), secs. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U 5.C. 5841, 5842, 5846).
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2, In § 20.2201, paragraph (a)(2)(ii) is
revised to read as follows:

§20.2201 Reports of theft or loss of
licensed material.

(a) * ® &
(2) ® N R
(ii) All other licensees shall make

reports by telephone to the NRC
Operations Center (301-951-0550).

* L] * * *

3. In § 20.2202, paragraph (d)(2) is
revised to read as follows:

§20.2202 Notification of incidents.

» * L] L *

(d) LI N

(2) All other licensees shall make the
reports required by paragraphs (a) and
(b) of this section by telephone to the
NRC Operations Center (301-951~-0550)
and by telegram, mailgram, or facsimile
to the Administrator of the appropriate
NRC Regional Office listed in appendix

D to this part.
L4 L] L L] *

Dated at Rockville, Maryland, this 22nd
day of December 1993.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 9331844 Filed 12-29-93; 8:45 am]|
BILLING CODE 7590~01-P .

10 CFR Part 52

RIN 3150-AE42

Combined Licenses; Conforming
Amendments; Response to Post-
Promulgation Comment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule: comment response.

SUMMARY: The Nuclear Regulatory
Commission (NRC or Commission) is
addressing the one comment that was
received after issuance of the final rule
that amended the regulations
concerning combined licenses to
incorporate changes required by
licensing reform legislation. This notice
is necessary to inform the public of the
NRC'’s response to this post-
promulgation comment.

DATES: The final rule became effective
January 22, 1993. Comments were due
by February 22, 1993.

FOR FURTHER INFORMATION CONTACT:
Grace H. Kim, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-504-3605.

SUPPLEMENTARY INFORMATION:
Background

In 1992 Congress passed, and the
President signed, the Energy Policy Act
of 1992 (Pub. L. 102486, 106 Stat.
2776). Title XXVIII of that Act amended
(in part) the nuclear power plant
licensing provisions of the Atomic
Energy Act. The new legislation largely
codified existing NRC regulations in 10
CFR part 52. It also made several

changes in the part 52 licensing process.

Accordingly, on December 23, 1992
(57 FR 60975), the Commission issued
a final rule amending part 52 to
“incorporate(] all the changes to these
provisions that are necessary because. of
the enactment of licensing reform
legislation.” The Commission found
prior public comment on the new
amendments unnecessary because the
“changes are limited to incorporating
the language of [the Energy Policy Act]
into the regulations.” Id. The
Commission invited comment by “any
interested member of the public who
believes that the Commission has not
accurately conformed part 52 to the
Energy Policy Act.” Id.

When the Commission issues a final
rule without notice and comment it is
required, under 10 CFR 2.804(f), to
provide a 30-day *post-promulgation”
comment period and to publish, in the
Federal Register, an evaluation of the
comments and any revisions of the rule
made as a result of the comments and
their evaluation.

Only one comment was received. It
was submitted on February 22, 1993, by
the Nuclear Management and Resources
Council (“"NUMARC"). The NUMARC
comment, while “‘agreeling]” that the
part 52 amendments “incorporate the
relevant language of title XXVIII of the
Energy Policy Act,” sought
“clarification” of “certain ambiguities”
created by the “literal transcription.”
The NRC is not revising 10 CFR part 52
as a result of the comment and its
evaluation.

Analysis of Public Comment

The Commission sees no need to alter
the amended part 52; but, pursuant to
10 CFR 2.804(f), offers the following
response to the four points made in
NUMARC’s comment letter.

1. Section 52.99, Inspection During
Construction

NUMARC is concerned that the

amended language of 10 CFR 52.99,
which incorporates section 2801 of title

_ XXVII of the Energy Policy Act of 1992,

will require the Commission itself,
rather than the NRC staff, to oversee the
ITAAC process (i.e., the inspections,

tests, analyses and acceptance criteria
required for plant operation under part
52). The statutory language and the
amended regulation state that after
issuance of a combined license, ““the
Commission shall ensure that the
required inspections, tests and analyses
are performed, as well as find, prior to
operation of the facility, that the
prescribed acceptance criteria are met.”
The original part 52 specified that the
NRC staff would oversee the ITAAC
process.

Statutory or regulatory references to
the “Commission” are commonly
understood to allow the Commission to
act through its staff. Here, NUMARC is
correct in its understanding that the
change in the wording of § 52.99 to
incorporate the language of the Energy
Policy Act does not alter the role of the
NRC staff. The NRC staff will have
principal responsibility for overseeing
the ITAAC process. Assigning this day-
to-day role to the Commissioners
themselves would be entirely
unworkable. The Commission itself
remains responsible under the amended
§52.99, as it was under the original part
52, for the ultimate finding that the
acceptance criteria have been met. See
10 CFR 52.103(g).

2. Section 52.103, Operation Under
Combined License

NUMARC requested that the
Commission amend 10 CFR 52.103 to
specifically incorporate 5 U.S.C.
554(a)(3), a section of the .
Administrative Procedure Act (APA)
exempting certain agency decisions
{those resting “solely on inspections,
tests, or elections"} from formal APA
procedural requirements. That provision
was cited in the original version of part
52.

In revising § 52.103, the Commission
essentially tracked the language used by
Congress in the Energy Policy Act.
Congress did not cross-reference the
APA in that Act, and neither does the
revised § 52.103. No cross-reference is
necessary to invoke the APA, which
unquestionably applies to NRC
licensing proceedings under part 52. See
42 U.S.C. 2231. Thus, §52.103’s failure
to mention the APA’s “inspections or
tests” exemption does not prevent
applying the exemption in appropriate
situations.

3. Section 52.97, Issuance of Combined
License

NUMARC agrees that the NRC
properly interpreted section 2804 of the
Energy Policy Act to make the so-called
*“Sholly” procedure applicable to
combined licenses. The *“Sholly”
approach allows the Commission to
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make an amendment to a combined
license immediately effective (i.e, prior
to a hearing) if it makes a finding that
there are no significant hazards
considerations. The Commission altered
the language of 10 CFR 52.97 to reflect
this express statutory authority. Because
NUMARC'’s comment embraces § 52.97
as sound law, and suggests no change in
it, no further response is necessary.

4. Statement of Considerations on -
§52.97

NUMARC expresses reservations
about language in the statement of
considerations on the revised 10 CFR
52.97 stating that the Commission “will
not look with favor upon license
amendments to the combined license
filed shortly before planned operation
that could have the effect of
undermining standardization or
changing the scope of imminent or
pending hearings on conformance
issues.” 57 FR at 60976. NUMARC
agrees that the “Sholly provisions
should not * * * be used as a
subterfuge for eliminating contested
issues in a pending § 52.103 hearing on
acceptance criteria performance,” but
fears that the Commission’s “‘overly
broad'’ language may discourage a
licensee from applying for a license
amendment to permit “‘a late-occurring
minor noncompliance” with an
acceptance criterion. NUMARC
indicates that reworking the project to
avoid the minor noncompliance may be
undesirable “from both a cost and safety
standpoint.”

The Commission finds the language in
the statement of considerations
appropriate. It merely reiterates the
Commission's longstanding
commitment to standardization evident
throughout the statement of
considerations on the original part 52.
See 54 FR 15372 (1989). The language
does not disfavor all license
amendments, only those that would
undermine standardization or change
the scope of pending hearings. A license
amendment to deal with a ““minor
noncompliance’’ likely would not fall in
those categories.

List of Subjects in 10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification.

Dated at Rockville, Maryland, this 22d day
of December 1993.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 93-31768 Filed 12-29-93; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF T_RANSPORTA‘TIVON
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93-NM-102-AD; Amendment
39-8772; AD 93-25-06)

Airworthiness Directives; Boeing
Model 767 Series Airplanes Equipped
With Over-Wing Escape Slides

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 767
series airplanes equipped with over-
wing escape slides, that requires
modification of the trailing edge panels
and the aft flaps. This amendment is
prompted by the results of functional
tests of over-wing escape slides, which
revealed that some slides were damaged
when they were deployed across sharp
corners on the trailing edge of the wing
and the large gaps between the trailing
edge panels of the wing. The actions
specified by this AD are intended to
prevent damage to the over-wing escape
slide, which could hinder inflation of
the slide to a usable configuration
during an emergency evacuation.
DATES: Effective January 31, 1994.

The incorporation by reference of
certain publications listed in the ,
regulations is approved by the Director
of the Federal Register as of January 31,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW.,, suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Jayson Claar, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington

98055—4056; telephone (206) 227-2784;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain Boeing Model 767
series airplanes equipped with over-
wing escape slides was published in the
Federal Register on August 10, 1993 (58

. FR 42513). That action proposed to

require modification of the trailing edge
panels and the aft flaps. .

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

The manufacturer states that the
proposed rule is unwarranted because,
contrary to the statement of unsafe
condition in the proposal, in all five
instances in which sharp corners caused
damage to the over-wing escape slides,
none of the escape slides was rendered
unusable. From that comment, the FAA
infers that the commenter is requesting
that the proposal be withdrawn. The
FAA does not concur. Although there
have been no reported cases of unusable
escape slides, the potential for escape
slides to deploy into an unusable
configuration still exists until the sharp

- corners on the wing are eliminated.

Furthermors, in the event of damage to
either the lower or the upper inflation
chamber, the effectiveness of the slide
would be severely reduced since only
the remaining chamber would be
capable of full inflation. This AD action
addresses that potential unsafe
condition.

One commenter requests that the
proposed 15-month compliance time to
accomplish the modification of the
trailing edge panels and the aft flaps be
shortened to six months. This
commenter suggests that the proposed
compliance time may be too long to fly
with a potential for damaged over-wing
escape slides that may delay or impede
passengers during an emergency
evacuation. The FAA does not concur
with the need for a shorter compliance
time. In developing an appropriate
compliance time, the FAA considered
the safety implications, parts
availability, and normal maintenance
schedules for timely accomplishment of
the modifications. The proposed
compliance time of 15 months was
determined to be appropriate in
consideration of these factors.

Two commenters request that the 15-
month proposed compliance time be
extended to coincide with operators’
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regularly scheduled maintenance,
which ranged from 18 months to 24
months. The FAA does not concur with
these commenters’ requests to extend
the compliance time. In developing an
appropriate compliance time for this
action, the FAA considered the degree
of urgency associated with addressing
the subject unsafe condition, the
availability of required parts, the
practical aspect of installing the
required modification within a
maximum interval of time allowable for
all affected airplanes to continue to
operate without compromising safety,
and the average regular maintenance
interval for the majority of the affected
operators. In consideration of these
items, as well as the reports of damage
to slides during functional tests, the
FAA has determined that 15 months
represents the maximum interval of
time allowable wherein the
modifications can reasonably be
accomptlished and an acceptable level of
safety can be maintained. However,
under the provisions of paragraph (b} of
the final rule, operators may apply for
an alternative method of compliance or
adjustment of the compliance time by
presenting data to the FAA to justify
such an extension.

One commenter requests clarification
as to how the requirements of
Airworthiness Directive (AD) 91-15-13,

- Amendment 39-7077 (56 FR 34019, July
25, 1991} relate to the requirements of
this AD. Specifically, AD 91-15-13,
which references Boeing Service
Bulletin 767-27-0104, requires
modification of the inboard edges of the
rub strip on the inboard spoilers. This
modification is also described in Boeing
Service Bulletin 767-57—0043, which is
referenced in the proposal. The FAA
concurs that clarification is necessary.
On April 13, 1992, the FAA issued AD
92-10-01, Amendment 39-8234 (57 FR
19529, May 7, 1992} to supersede AD
91-15-13. Note 1 in paragraph (a) of the
final rule has been revised to clearly
state that modification of the inboard
edges of the rub strip on the inboard
spoilers, previously accomplished in
accordance with AD 92-10-01, does not
have to be repeated to comply with the
requirements of this AD.

Since the issuance of the Notice of
Proposed Rulemaking (NPRM), the FAA
has reviewed and approved Boeing
Service Bulletin 767-57-0043, Revision
2, dated September 16, 1993. This
revision to the service bulletin merely
corrects minor typographical errors
contained in Revision 1, dated May 6,
1993, that was referenced in the NPRM.
Therefore, paragraph (a) of the final rule
has been revised to reference Revision 2

as an additional source of service
information.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previausly described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 476 Boeing
Model 767 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 166 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 40 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $55 per work hour. Based

on these figures, the total cost impact of -

the AD on U.S. operators is estimated to
be $365,200, or $2,200 per airplane.
This total cost figure assumes that no
operator has yet accomplished the
requirements of this AD.

he regulations adopted herein will
not have substantial direct effects on the

. States, on the relationship between the

national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action: (1} Is nota
“significant regulatory action” under
Executive Order 12866; (2] is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ‘“ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations a
follows: :

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-25-06 Boeing: Amendment 39-8772.
Docket 93-NM-102-AD.

Applicability: Model 767 series airplanes,
equipped with over-wing escape slides, line
positions 1 through 476 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent damage to the over-wing escape
slide, which could hinder inflation of the
slide to a usable configuration during an
emergency evacuation, accomplish the
following:

(a) Within 15 months after the effective
date of this AD, modify the trailing edge
panels and the aft flaps, in accordance with
Boeing Service Bulletin 767-57-0043,
Revision 1, dated May 6, 1993; or Revision
2, dated September 16, 1993.

Note 1: Portions of the modification
required by this AP (to modify the inboard
edges of the rub strip on the inboard spoilers)
are required by AD 92~-10-01, Amendment
39-8234, which references Boeing Service
Bulletin 767-27-0104, Revision 2, dated
September 12, 1991. As allowed by the
phrase, ““unless accomplished previously,” if
the requirements of that AD have already
been accomplished, this AD does not require
that those portions of the modification be
repeated.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principai Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) The modification shall be done in
accordance with Boeing Service Bulletin
767-57-0043, Revision 1, dated May 6, 1993;
or Boeing Service Bulletin 767-57-0043,
Revision 2, dated September 16, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Cormnmercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
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be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

{e) This amendment becomes effective on
January 31, 1994.

Issued in Renton, Washington, on
December 13, 1993.
Bill R. Boxwell,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

IFR Doc. 93-30805 Filed 12-29-93; 8:45 am]
BILLING CODE 4910-13-p

FEDERAL TRADE COMMISSION
16 CFR Part 436

Trade Regulation Rule; Disclosure
Requirements and Prohibitions
Concerning Franchising and Business
Opportunity Ventures

AGENCY: Federal Trade Commission.
ACTION: Notice of Commission action to
vacate extension effecting stay.

SUMMARY: After reviewing the evidence
and comment submitted in response to
an Advance Notice of Proposed
Rulemaking (ANPR), the Federal Trade
Commission has decided not to initiate
a rulemaking to amend the earnings
claim and preemption provisions of its
Franchise Rule (16 CFR part 436). The
ANPR was published on February 16,
1989 (54 FR 7041), and the record for
public comment was reopened for
receipt of additional evidence and
comment on September 22, 1989 (54 FR
39000), and again on February 13, 1991
(56 FR 5783).

The Commission has also determined
that the extension of time issued on
February 16, 1989 (54 FR 7041) which
effected a stay of its order published
June 15, 1987 (52 FR 22686), requiring
franchisors that have chosen to use the
Uniform Franchise Offering Circular
(“UFOC") to comply with the Franchise
Rule to follow the revised UFOC
earnings claim requirements by January
1, 1989, is no longer necessary to
prevent inconsistent state and federal
compliance obligations. Accordingly,
the Commission is vacating the stay,
and franchisors wishing to use the
UFOC to comply with the Franchise
Rule must now comply with the UFOC
Guidelines as revised by the North
American Securities Administrators’
Association on November 21, 1986.
DATES: The Commission’s action
vacating the extension is effective as of
December 30, 1993, and applies to any
annual revision, amendment to reflect a
material change, or quarterly update .

- prepared on or after December 30, 1993.

ADDRESSES: Any questions about
Franchise Rule compliance obligations
arising from this notice should be
addressed to Franchise Rule Staff,
Division of Marketing Practices, Federal
Trade Commission, Washington, DC
20580.

FOR FURTHER INFORMATION CONTACT:
Lawrence H. Norton, Assistant Director,
Division of Marketing Practices, PC-H-
238, Federal Trade Commission,
Washington, DC 20580 (202) 326-3128.

SUPPLEMENTARY INFORMATION: On
February 16, 1989, the Commission
issued an Advance Notice of Proposed
Rulemaking (“ANPR”) requesting public
comment on whether or not it should
initiate a rulemaking proceedingto -
amend the earnings claim and
preemption provisions of its Trade
Regulation Rule on Disclosure
Requirements and Prohibitions
Concerning Franchising and Business
Opportunity Ventures (“Franchise
Rule”) (16 CFR part 436). The
Commission extended the initial 60-day
comment period for an additional 60
days on April 12, 1989 (54 FR 14662),
and granted a request from the
International Franchise Association
(“IFA") for a subsequent reopening of
the record for an additional 60 days on
September 22, 1989 (54 FR 39000). After
reviewing the 220 submissions received,
the Commission was not persuaded that
an amendment proceeding on either the
earnings claim or preemption issue
would be in the public interest, but
decided to reopen the record once more
to obtain additional evidence not then
available

In a notice issued February 13, 1991
(56 FR 5783), the Commission
announced a reopening of the record for
receipt of further evidence and
comment until August 6, 1992, to
permit sufficient time for studies to be
conducted and submitted on the effect
of new streamlined earnings claim
requirements of the Uniform Franchise
Offering Circular (“UFOC"), a
disclosure format franchisors may use in
lieu of the Franchise Rule disclosure
format to comply with federal and state
disclosure requirements. The
Commission also requested “the best
evidence available” of “the nature and
pervasiveness of any inconsistencies in
state [registration and disclosure]
requirements,” and sought to encourage
the submission of deficiency letters that
would demonstrate any conflicts or
inconsistencies by authorizing their
inclusion in the record in redacted form
to shield the identity of the franchisor,
its law firm and the state official who
issued the letter.

Ten submissions were received
during the reopening, six of which
provided new data or evidence. One, a
study which included comparative data
on the use of earnings claims in
disclosures filed in the State of
Maryland before and after the
streamlined UFOC earnings claim
requirements took effect, showed what
the authors termed a “modest” three
percent increase overall in the
availability of pre-sale earnings
information to potential franchise
purchasers that might be attributed to
the revised UFQOC earnings disclosure
requirements.1 The reopening produced
no other studies or comments relevant
to the question of whether the public
interest would be served by amendment
of the Franchise Rule to provide a
comparable simplification of its
earnings claim disclosure provisions, as
the initial comments had advocated.

Three submissions on the preemption -
issue during the reopening provided a
total of only seven deficiency letters to
support the contention of the American
Bar Association and others that
pervasive conflicts and inconsistencies
in state registration and disclosure
requirements create a compelling need.
for amendment of the preemption
provision of the Franchise Rule.z None
of the deficiency letters, nor any of the
other evidence and comment submitted
prior to or during the recpening,
demonstrates that a direct conflict exists
in which one state requires a disclosure
that another will not permit. To the
extent that the submissions demonstrate
any inconsistencies among state laws,
the laws involved primarily deal with
the franchise relationship rather than .
pre-sale disclosure.

The one conflict of record occurred
between federal and state disclosure
requirements. It arose when two states
did not adopt the revised UFOC
earnings claim requirements by January
1, 1991, the date on which franchisors
using the UFOC for compliance with the
Franchise Rule were required to use
only the revised requirements. The two -
states have since acted to permit the use
of the revised earnings claim
requirements in their respective
jurisdictions, and the conflict is now
moot.

1 W. Lewis & M. Forseth, Earnings Claim Study
(1987-1991): A Study of Franchisors Registered in
Ilinois and Maryland (Final Report, May 11, 1992).

2The comment, prepared by the ABA Antitrust
Section, was endorsed by the House of Delegates as

- ABA policy, and by the Governing Committee of the

ABA Forum Committee on Franchising. The IFA, a

- trade association representing some 650 business-

format franchisors, advanced similar arguments in
a prior submission, but did not submit evidence or
comment during the reopening.
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Accordingly, the Commission is
vacating the stay issued to permit
franchisors to avoid the conflict by
continuing to use the original UFOC
earnings claim requirements to comply
with the Rule. All new franchise
disclosures, annual revisions,
amendments to reflect a material change
and quarterly updates prepared on or
after December 30, 1993, must comply
with the revised earnings claim
requirements in Item 19 of the UFOC
Guidelines issued by the North
American Securities Administrators’
Association on November 21, 1986.

Having reviewed the entire record, the
Commission is not persuaded that a
rulemaking to amend the earnings claim
- or preemption provisions of the
Franchise Rule would be in the public
interest. The available evidence does
not indicate that revision of the earnings
claim requirements of the Franchise
Rule would be reasonably likely to
enhance the accessibility of franchise
earnings information in the marketplace
. to a significant extent, and there is no
. evidence of a direct conflict among state
registration and disclosure
requirements. Moreover, the very
limited response to the Commission’s
invitation ta the industry to develop an
evidentiary record of deficiency letters
suggests that any inconsistencies in
state registration and disclosure
requirements are neither so significant
nor pervasive as to be reasonably likely
to demonstrate a compelling need for
preemption.

By direction of the Commission.

Donald S. €lark,

© Secretary.

: [FR Doc. 93-31789 Filed 12-29-93; 8:45 am]
BILLING CODE 6750-01-M

16 CFR Part 436

Trade Regulation Rule; Disclosure
Requirements and Prohibitions

- Concening Franchising and Business
Opportunity Ventures

AGENCY: Federal Trade Commission.
ACTION: Authorization for use of
disclosures prepared in compliance
with amended Uniform Franchise
Offering Circular Guidelines in lieu of
disclosures required by the
Commission’s Franchise Rule.

SUMMARY: The Commission has
approved the use, as of January 1, 1994,
of disclosures prepared in accordance
with amended Uniform Franchise
Offering Circular Guidelines adopted by
the North American Securities
Administrators Association on April 25,
1993, for compliance with the pre-sale

disclosure requirements of the
Commission's Franchise Rule {16 CFR
436.1(a)-fe)).

DATES: Franchisors may use disclosures
prepared in accordance with either the
present or amended Uniform Franchise
Offering Circular Guidelines as of
January 1, 1994. Authorization to
prepare disclosures that comply with
the present UFOC Guidelines is revoked
effective six months to the day after the
date on which the last state requiring
pre-sale registration of a franchise
permits the use of the amended
Guidelines. UFOC disclosures required
to be prepared, amended, revised or
filed on and after the revocation date by
the Rule or state law must satisfy the
requiremnents of the UFOC Guidelines as
amended by NASAA on April 25, 1993,
for use in compliance with the
Franchise Rule.

ADDRESSES: Questions about Franchise
Rule compliance obligations arising
from this notice should be addressed to
Franchise Rule Staff, Division of
Marketing Practices, Federal Trade
Commission, Washington, DC 20580.
FOR FURTHER INFORMATION CONTACT:
Lawrence H. Norton, Assistant Director,
Division of Marketing Practices, PC~-H-
238, Federal Trade Commission,
Washington, DC 20580 (202) 326~-3128.
SUPPLEMENTARY INFORMATION: The
Commission’s trade regulation rule
entitled “Disclosure Requirements and
Prohibitions Concerning Franchising
and Business Opportunity Ventures”
(“Franchise Rule” or “Rule”} (16 CFR

part 436) requires franchisers to provide .

pre-sale disclosures of material
information to prospective franchisees.
The form and content of the required
disclosures is prescribed by §§ 436.1(a)-
(e) of the Rule.

When the Rule was issued, the
Commission authorized the use of an
alternative disclosure format, known as
the Uniform Franchise Offering Circular
(“UFOC"), in lieu of the disclosures
required by §§ 436.1(a}(e} of the Rule
(43 FR 59614, 59722). The UFOC had
been prepared by state franchise law
administrators to enable franchisors to
use a single document to comply with
the differing pre-sale disclosure -
requirements of the franchise
registration and disclosure laws in their
jurisdictions.

The Commission’s initial approval of
the UFOC extended only to disclosures
that complied with the UFOC
Guidelines as adepted by the Midwest
Securities Commissioners Association
(“MSCA") on September 5, 1975 (44 FR
49966, 49970). The Commission
subsequently granted a petition from the
MSCA'’s successor, the North American

Securities Administrators Association
{NASAA), for approval of amendments
to the UFOC Guidelines that NASAA
had adopted on November 27, 1986 (52
FR 22686).

In a request filed July 2, 1993,
NASAA now has asked that the
Commission approve new amendments
to the UFOC Guidelines adopted on
April 25, 1993 (Extra Edition, Bus. Fran.
Guide (CCH), Rpt. No. 161 (May 25,
1993)). Unlike the limited 1986
revisions, which principally affected the
UFOC earnings claim requirements, the
new amendments are the product of a
comprehensive revision of the UFOC
Guidelines. They include significant
changes and additions to the present
Guidelines, most notably the
requirement that UFOC disclosure
documents use “'plain English.”

In issuing the Franchise Rule, the
Commission recognized that although
the UFOC and the Rule are
“substantively similar in content,” there
are “certain areas in which the UFOC
requires more disclosure than the
Commission’s Rule, and certain areas
where the Commission’s Rule requires
more disclosure than the UFOC.” After
analyzing the differences between the
two disclesure formats, however, the
Commission proceeded to approve the
present UFOC upon finding that,
“viewed as a whole, * * * compliance
with the UFOC disclosures results in
protection to prospective franchisees
equal ta or greater than that provided by
[the] Rule” (43 FR at 59722).

Having conducted a therough review
and analysis of the new amendments to
the UFOC Guidelines, the Commission
finds that, viewed as a whale, they
provide prospective franchisees with
protection equal to or greater than that
provided by the Franchise Rule.
Accordingly, the Commission is
authorizing the use of disclosures
prepared in accordance with the UFOC
Guidelines, as amended by NASAA on
April 25, 1993, in lieu of the disclosures
required by Sections 436.1(a}—(e] of the
Franchise Rule, as of January 1, 1994.
This authorization remains subject to
the conditions the Commission
previously has articulated for use of the
UFOC disclosure format for compliance
with the Franchise Rule (43 FR at 59723
n.232; 44 FR at 49970-71).

Section 265 of the General
Instructions to the amended UFOC
Guidelines provides that the new
requirements will take effect “‘six
months after the Federal Trade
Commission and each NASAA member
whose jurisdiction requires pre-sale
registration of a franchise adopts them,”
but “no late than January 1, 1995.” The
provision specifies that, thereafter, ““all
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initial franchise applications, renewals
and re-registrations must comply with
these Guidelines.”

In the interest of uniformity, the
Commission is accommodating the
implementation timetable provided by
the amended UFOC Guidelines by
authorizing the use, as of January 1,
1994, of disclosures prepared in
accordance with the amended UFOC
Guidelines, and revoking its prior
authorization for preparation of
disclosures in accordance with the
present UFOC Guidelines effective six
months to the day after the date on
which the last state requiring pre-sale
registration of a franchise adopts the
amended UFOC Guidelines. UFOC
disclosures required to be prepared,
amended, revised or filed on and after
the revocation date by the Rule or state
law must satisfy the requirements of the
UFOC Guidelines as amended by
NASAA on April 25, 1993, for use in
compliance with the Franchise Rule.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 93-31790 Filed 12-29-93; 8:45 am])
BILLING CODE §750-01-M

SECURITIES AND EXCHANGE
COMMISSION '

17 CFR Part 240

[Release No. 34-33371; IC-19981]

RIN 3235-AGO01 .
Elimination of Filing Requirements for

Preliminary Proxy Materials Under
Certain Circumstances -

AGENCY: Securities and Exchange
Commission.
ACTION: Final rules.

SUMMARY: The Securities and Exchange
Commission (“Commission’’) has
adopted amendments to the proxy and
information statement filing '
rgquirements, The amendments broaden
the exclusion from the preliminary
filing requirement to include
shareholder action on new
compensation plans as well as
amendments to existing plans. These
amendments codify a prior
interpretation regarding amendments to
existing plans and extend this position -
to the submission of new compensation
plans for shareholder action. The
amendments relieve registrants and the
Commission of unnecessary
administrative burdens and processing
costs associated with the filing and
processing of proxy materials currently
the subject of selective review

procedures, but which are not ordinarily
selected for review in preliminary form.

EFFECTIVE DATE: These rules are effective
on December 30, 1993.

FOR FURTHER INFORMATION CONTACT:
Gregg W. Corso, Paula Dubberly, Brian
L. Henry or Thomas D. Twedt, (202)
272-3097, Division of Corporation
Finance, Securities and Exchange
Commission, 450 Fifth Street, NW,,
Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission has adopted an amendment
to Rule 14a—6* and Rule 14c-52 of the
Securities Exchange Act of 1934
{"Exchange Act”).3 These amendments
modify the preliminary filing
requirements for proxy and information
statements.

I. Amendments to Rule 14a-6 and 14¢-
5 B

In a companion release to the recently
enacted refining amendments to the
executive compensation rules, the
Commission proposed to codify a prior
interpretation that a proxy or
information statement is not subject to
the preliminary filing requirement
because it relates to shareholder action
on amendments to an existing employee
benefit plan.4 In addition, the
Commission asked whether this
exclusion should be extended to
shareholder action on new plans.s

This proposal was intended to relieve
registrants and the Commission of
unnecessary administrative burdens and
processing costs associated with the
filing and processing of proxy materials
currently the subject of selective review
procedures, but which are not ordinarily
selected for review in preliminary form.
In light of the support expressed by
commenters for these rule changes, the
Commission today is adopting the
proposed change and extending its
scope to include new plans.¢ The
amendments revise Rule 14a-6 and Rule
14c-5 specifically to include approval
or ratification of compensation plans or
amendments to such plans as exclusions

117 CFR 240.14a-6.

217 CFR 240.14c-5.

215 U.S.C. 78a et seq.

4Release No. 34-33232 (November 29, 1993) (58
FR 63017). The interpretive position extending the
exclusion to amendments of existing employee
benefit plans was articulated in 1991. Release No.
34-28869 [58 FR 7242] at note 244. Ses also

Thompson Hine and Flory (avail. March 29, 1991} -

{affirming that plan amendments do not trigger the
preliminary filing requirements of Rule 14a-6).

sld.

¢ The Commission received 12 letters of comment,
which may be inspected and copied at the
Commission’s Public Reference Room, 450 Fifth
Street, NW., Washington, DC 20549, File No. S7-
31-93.

from the preliminary filing
requirements.
responding to the Commission’s
request for comments on extending the
exclusion to new plans, many
commenters observed that there is no
reason to differentiate between
shareholder action on an amendment to
an existing plan and action on a new
Elan. The disclosure requirements for
oth matters under Regulations 14A and
14C are virtually identical.” Moreover,
the objectives sought by the adoption of
a new plan can generally be achieved
through amendment of an existing plan.
The amendment adopted today affects
only filing requirements; it does not
affect disclosure requirements. As under
current practice, definitive materials
will still be subject to being selected for
review. As previously announced, the
staff during the 1994 proxy season plans
to review the proxy statements of those
registrants who were requested last year
to make changes in future filings, as
well as proxy statements of additional
registrants.8

I1. Cost Benefit Analysis - ‘

No specific data were provided in
response to the Commission’s request
regarding the costs and benefits of these
amendments. The Commission believes
that the benefits to be gained by
amending the proxy and information
statement filing requirements outweighs
the costs, if any, associated with
implementing the proposals.

IIL. Final Regulatory Flexibility
Analysis

The Commission has prepared the
following Final Regulatory Flexibility
Analysis in accordance with 5 U.S.C.
604.

1. The Commission is proposing
amendments to Rules 14a-6 and 14c-5
under the Exchange Act to codify an
interpretive position and to eliminate
the necessity to file a preliminary proxy
or information statement when a new
compensation plan is submitted for
shareholder approval.

2. No comments were received with
respect to the Initial Regulatory
Flexibility Analysis.

3. A number of significant alternatives
to the proposed amendments have been
considered. One alternative would be to
provide differing or simplified
requirements for small businesses that
are based on performance rather than
design standards. However, the -
adoption of performance standards

?item 10, Schedule 14A (17 CFR 240.14a-101).

*#Release No. 33-7032 (November 29, 1993) (58
FR 63010): see also Procedures for Early Staff
Review of Executive Compensation Disclosure, SEC
News Digest, Issue 93~235 (December 8, 1993).
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would not be consistent with the
Commission’s statutory mandate to
require disclosure to investors of
material information necessary to make
informed investment decisions. The
amendments clarify and broaden an
interpretation that simplifies reporting
requirements for all registrants,
including small businesses. Other
alternatives would involve the
establishment of different compliance or
reporting requirements or timetables to -
take into account the resources available
to small businesses and to provide an
exemption from coverage of the
provisions for small businesses. Since
the amendments impose no added
burden on small business issuers,
different treatment is not warranted.

1V. Effective Date

The amendments to Rules 14a-6 and
‘14c-5 shall be effective upon
publication in the Federal Register.
This date is less than 30 days after
publication in the Federal Register in
accordance with the Administrative
Procedures Act, which allows
effectiveness in less than 30 days after
publication for, inter alia, *‘a substantive
rule which grants or recognizes an
exemption or relieves a restriction.” 5
U.S.C. 553(d)(1).

V. Statutory Basis

The amendments contained herein are
being proposed pursuant to sections 12,
13, 14(a), 15(d) and 23(a) of the
Exchange Act.

List of Subjects in 17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

Text of Amendment

In accordance with the foregoing, title
17, chapter II of the Code of Federal
Regulations is amended as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77¢, 77d, 77g, 77j,
77s, 77¢eee, 77ggg, 77nnn, 77sss, 77ttt, 78c,
78d, 78i, 78j, 7811, 78m, 78n, 780, 78p, 78s,
78w, 78x, 781/(d}, 79q, 79t, 80a-20, 80a-23,
80a-29, 80a-37, 80b—3, 80b—4 and 80b-11,
unless otherwise noted.

* - ® * "

2. By amending § 240.14a-6 by
revising paragraph (a) and the
undesignated paragraph preceding the
notes to read as follows:

§240.14a-6 Filing requirements.
(a) Preliminary proxy statement. Five
preliminary copies of the proxy

statement and form of proxy shall be
filed with the Commission at least 10
calendar days prior to the date
definitive copies of such material are
first sent or given to security holders, or
such shorter period prior to that date as
the Commission may authorize upon a
showing of good cause thereunder. A
registrant, however, shall not file with
the Commission a preliminary proxy
statement, form of proxy or other
soliciting material to be furnished to
security holders concurrently therewith
if the solicitation relates to an annual (or
special meeting in lieu of the annual)
meeting, or for an investment company
registered under the Investment
Company Act of 1940 (15 U.S.C. 80a-1
et seq.) or a business development
company, if the solicitation relates to
any meeting of security holders at
which the only matters to be acted upon
are:

(1) The election of directors;

(2) The election, approval or
ratification of accountant(s);

(3) A security holder proposal
included pursuant to Rule 14a-8
(§ 240.14a-8 of this chapter);

(4) The approval or ratification of a
plan as defined in paragraph (a){7)(ii) of
Item 402 of Regulation S-K
(§ 229.402(a)(7)(ii) of this chapter) or
amendments to such a-plan;

(5) With respect to an investment
company registered under the
Investment Company Act of 1940 or a
business development company, a
proposal to continue, without change,
any advisory or other contract or
agreement that previously has been the
subject of a proxy solicitation for which
proxy material was filed with the
Commission pursuant to this section;
and/or

(6) With respect to an open-end
investment company registered under
the Investment Company Act of 1940, a
proposal to increase the number of
shares authorized to be issued.

This exclusion from filing preliminary

_ proxy material does not apply if the

registrant comments upon or refers to a
solicitation in opposition in connection
with the meeting in its proxy material.
* * ® * *

3. By amending § 240.14¢-5 to revise
paragraph (a} and the undesignated
paragraph preceding the notes to read as
follows:

§240.14c-5 Filing requirements.

(a) Preliminary information statement.
Five preliminary copies of the
information statement shall be filed
with the Commission at least 10
calendar days prior to the date
definitive copies of such statement are
first sent or given to security holders, or

such shorter period prior to that date as
the Commission may authorize upon a
showing of good cause therefor. In
computing the 10-day period, the filing
date of the preliminary copies is to be
counted as the first day and the 11th
day is the date on which definitive
copies of the information statement may
be mailed to security holders. A
registrant, however, shall not file with
the Commission a preliminary
information statement if it relates to an
annual (or special meeting in lieu of the
annual) meeting, of security holders at
which the only matters to be acted upon
are:

(1) The election of directors;

(2) The election, approval or
ratification of accountant(s);

(3) A security holder proposal
identified in the registrant’s information
statement pursuant to Item 4 of
Schedule 14C (§ 240.14c-101); and/or

(4) The approval or ratification of a

-plan as defined in paragraph (a)(7)(ii) cf
Item 402 of Regulation S-K
(§ 229.402(a)(7)(ii) of this chapter) or
amendments to such a plan.

This exclusion from filing a
preliminary information statement does
not apply if the registrant comments
upon or refers to a solicitation in
opposition in connection with the
meeting in its information statement.

* * » - *
Dated: December 23, 1993.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-31819 Filed 12-29-93; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
RIN 1205-AA89

Wage and Hour Division

29 CFR Part 507
RIN 1215-AA69

Labor Condition Applications and
Requirements for Employers Using
Aliens on H-1B Visas in Specialty
Occupations and as Fashion Models

AGENCIES: Employment and Training
Administration, Labor, and Wage and
Hour Division, Employment Standards
Administration, Labor.

ACTION: Interim final rule.

SUMMARY: In order to implement
procedural requirements applicable to
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the temporary entry of nonimmigrant
professionals into the United States
from Mexico pursuant to transition
provisions of the North American Free
Trade Agreement (NAFTA), the
Department of Labor (Department or
DOL) is amending its regulations
promulgated under the Immigration and
Nationality Act (INA). Under the terms
of NAFTA, employers will be required
to file an attestation, in the case of
registered nurses, and a labor condition
application, in the case of all other
professions set out in Appendix
1603.D.1 of Annex 1603 of NAFTA,
supplying the information mandated
under INA section 212 ((m) and (n),
respectively).

This rule implements the provisions

of NAFTA pertaining to the

*employment of Mexican citizens as
professionals other than registered
nurses, pursuant to the regulations
implementing section 212(n) of the INA.
By a separate rule to be published in the
Federal Register, the regulations
promulgated under section 212(m) of
the INA, pertaining to facilities using
nonimmigrants as registered nurses
under H-1A visas, are also being
amended to implement these provisions
of NAFTA.

EFFECTIVE DATE: Effective on the date the
NAFTA enters into force with respect to
the United States, which is January 1,
1994, on an exchange of written
notifications certifying completion of
necessary legal procedures. The
Department will publish a document in
the Federal Register confirming the
effective date.

FOR FURTHER INFORMATION CONTACT: On
20 CFR part 655, subpart H, and 29 CFR
part 507, subpart H, regarding the labor
attestation and labor condition
application procedures, contact Patrick
Stange, Division of Foreign Labor
Certification, U.S. Employment Service,
Employment and Training
Administration, Department of Labqr.
200 Constitution Avenue, NW,, room N-
4456, Washington, DC 20210.
Telephone: (202) 2195263 (this is not
a toll-free number).

On 20 CFR part 655, subpart I, and 29
CFR part 507, subpart I, regarding the
enforcement process, contact Solomon
Sugarman, Wage and Hour Division,
Employment Standards Administration,
Department of Labor, 200 Constitution
Avenue, NW., room $-3510,
Washington, DC 20210. Telephone:
(202) 219-7605 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION:
1. Paperwork Reduction Act

This regulation contains no reporting
or recordkeeping requirements subject
to the Paperwork Reduction Act. The
information collection requirements
contained in the regulations currently in
effect under the Department’s H-1B
program were previously submitted to
the Office of Management and Budget
(OMB) and assigned OMB Control No.
1205-0310.

II. Background

The North American Free Trade
Agreement (NAFTA) has been
implemented by the U.S. Congress
through legislation. NAFTA
Implementation Act, Pub. L. 103~182,
107 Stat. 2057 (December 8, 1993). This.
legislation prescribes certain procedures
for the temporary entry of Mexican
professionals as nonimmigrants for
employment in the United States. Ibid.
at section 341(a) and (b).

Under the provisions of Appendix
1603.D.4 of Annex 1603 of the NAFTA,
the number of Mexican professionals
entering the United States pursuant to
Annex 1603, Section D, of the NAFTA
is limited to 5,500 annually. This limit
may be increased by agreement between
Mexico and the United States and will
expire 10 years after NAFTA enters into
effect, unless the two countries decide
to remove the limit earlier. This limit is
separate from the 65,000 annual limit on
admissions under H-1B visas
established by section 214(g)(1)(A) of
the INA.

As authorized by Annex 1603, Section
D, paragraph 5(b}, of the NAFTA and
section 341 of the NAFTA
Implementation Act, during the penod
that the transition provisions of
Appendix 1603.D.4 of Annex 1603 of
the NAFTA are in effect, Mexican
professionals will be subject to the
attestation requirements of section
212(m) of the INA in the case of a
registered nurse, and the labor condition
application requirements of section

*212(n) of the INA in the case of all other

professionals as set out in Appendix
1603.D.1 of Annex 1603 of NAFTA. See
8 U.S.C. 1182(m) and § 1182(n).
Mexican professionals’ entry into the
United States under these provisions of
NAFTA neither forecloses nor
establishes their eligibility for entry
under other similar provisions of the
INA.

In order to implement its
responsibilities with respect to the
admission of Mexican professionals
during the transition period provided
under the NAFTA, the Department will
require health care facilities seeking to

use the services of Mexican registered
nurses to file H-1A labor attestations,
and employers seeking to employ
Mexican citizens in other professions
set out in Appendix 1603.D.1 to file H-
1B labor condition applications, under
and pursuant to applicable regulations
implementing section 212(m) and
section 212(n) of the INA, at 20 CFR part
655, subparts D and H; 29 CFR part 504,
subpart D; and 29 CFR part 507, subpart
H (as appropriate). Complaints
regarding such attestations and labor
condition applications will be processed
under and pursuant to existing
regulations at 20 CFR part 655, subparts
E and I; 29 CFR part 504, subpart E; and
29 CFR part 507, subpart I (as
appropriate).

his rule amends the applicability
section of the regulations promulgated
pursuant to section 212(n) of the INA
pertaining to employers using
nonimmigrants on H-1B visas in
specialty occupations and as fashion
models, to extend the procedures to
Mexican professionals temporarily
entering the United States under the
transition provisions of the NAFTA.

Executive Order 12866

This rule is not a ‘“‘significant
regulatory action’ within the meaning
of Executive Order 12866, in that it is
not likely to result in a rule that may:
{1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or {4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.
Therefore, no regulatory impact analysis
has been prepared.

Regulatory Flexibility Analysis

The Department has determined that
this regulation will not have a
significant economic impact on a
substantial number of small entities.
The rule is required to implement
statutory provisions enacted by the

"Congress pursuant to the NAFTA,

which are largely procedural in nature,
or which narrowly extend the scope of
the rule to include filing requirements
for the temporary entry of Mexican
professionals during the transition
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period of NAFTA. The Department has
certified to this effect to the Chief
Counsel for Advocacy of the Small
Business Administration. Therefore, no:
regulatory flexibility analysis is
required.

Publication as an Interim Final Rule

The Department has determined that
the public interest requires the
immediate issuance of this interim final
rule. Under the terms of the NAFTA and
its enacting legislation; the provisions
extending the attestation requirement of
section 212(m) of the INA (in the case
of a registered nurse) and the labor
condition application requirement of
section 212(n) of the INA (in the case of
all other professions set out in
Appendix 1603.D.1 of Annex 1603 of
NAFTA) to the temporary entry of
Mexican professionals during the
transition period under NAFTA take
effect on the date the Agreement enters
into force with respect to the United
States (January 1, 1994, upon an
exchange of written notifications
certifying the completion of necessary
legal procedures). Insufficient time
existed since the enactment of the
implementing provisions for the
Department to issue a proposal for
comments, review the comments, and
promulgate a final rule to be effective
when the underlying statutory
provisions take effect. Moreover, under
the Administrative Procedure Act,
procedural amendments to regulations
do not require prior public notice and
an opportunity for public comment. The
changes being made by this rule do not
affect the substantive requirements of
the underlying laws or rules; nor do
they modify or revoke existing rights or
obligations, or create new ones. These
technical changes merely apply the
applicable regulations in accordance
with statutory provisions enacted with
respect to NAFTA that extend the scope
of the rule to include the temporary
entry to Mexican professionals during
NAFTA's transition period. Therefore,
there is good cause to dispense with
public comment on this rule under 5
U.S.C. 553(b}(3)(B).

In addition, for these same reasons, it
has been determined that good cause
exists for waiving the requirements to
delay the effective date of these
technical amendments under 5 U.S.C.
553(d). It is impracticable and
unnecessary to provide for a delayed
effective date because the statutory
amendments extending the procedural
filing requirements of section 212(m)
and section 212(n) of the INA under
NAFTA are effective upon NAFTA's
entry into force.

Catalog of Federal Domestic Assistance
Number

This program is not yet listed in the
Catalog of Federal Domestic Assistance.

List of Subjects
20 CFR Part 655

Administrative practice and
procedure, Agriculture, Aliens,
Crewmembers, Employment,
Enforcement, Fashion models, Forest
and forest products, Guam, Health
professions, Immigration, Labor
Longshore work, Migrant labor, Nurse,
Penalties, Registered nurse, Reporting
and recordkeeping requirements,
Specialty occupation, Students, Wages.

29 CFR Part 507

Administrative practice and
procedures, Aliens, Employment,
Enforcement, Fashion models,
Immigration, Labor, Penalties, Reporting
and recordkeeping requirements,
Specialty occupation, Wages, Working
conditions.

Text of the Interim Final Joint Rule

The text of the interim final joint rule
as adopted by ETA and the Wage and
hour Division, ESA, appears below:

In § ___.700, paragraph (c) after the
heading, “‘Applicability”, is
redesignated as new paragraph (c)(1)
and a new paragraph (c)(2) is added to
read as follows:

§ .700 Purpose, procedure, and
applicabllity of subparts H and |.

* * * * -

(c) Applicability. (1) * * *

(2) During the period that the
provisions of Appendix 1603.D.4 of
Annex 1603 of the North American Free
Trade Agreement (NAFTA) apply,
subparts H and I of this part shall apply
to the entry of a nonimmigrant who is
a citizen of Mexico under and pursuant
to the provisions of section D of Annex
1603 of NAFTA in the case of all
professions set out in Appendix
1603.D.1 of Annex 1603 of NAFTA
other than registered nurses. In the case
of a registered nurse, the provisions of
20 CFR part 655, subparts D and E, and
29 CFR part 504, subparts D and E, shall

apply.

Adoption of the Interim Final Joint
Rule

Accordingly, part 655 of chapter V of
title 20, and part 507 of chapter V of
title 29 of the Code of Federal
Regulations, are amended as follows:

TITLE 20—EMPLOYEES' BENEFITS

PART 655—TEMPORARY
EMPLOYMENT OF ALIENS IN THE
UNITED STATES

1. The authority citation for 20 CFR
part 655 is revised to read as follows:

Authority: Section 655.0 issued under 8
U.S.C. 1101(a)(15)(H) (i) and (ii), 1182(m) and
(n), 1184, 1188, and 1288(c); 29 U.S.C. 49 et
seq.; sec. 3(c)(1), Pub. L. 101-238, 103 Stat.
2099, 2103 (8 U.S.C. 1182 note); sec. 221{a),
Pub. L. 101-649, 104 Stat. 4978, 5027 (8
U.S.C. 1184 note); and 8 CFR 214.2(h)(4)(i).

Section 655.00 issued under 8 U.S.C.
1101(a)(15)(H)(ii), 1184, and 1188; 29 U.S.C.
49 et seq.; and 8 CFR 214.2(h)(4)(i). '

Subparts A and C issued uder 8 U.S.C.
1101(a)(15)(H)(ii)(b) and 1184; 29 U.S.C. 49 et
seq.; and 8 CFR 214.2(h)(4)(i).

Subpart B issued under 8 U.S.C.
1101(a)(15){H)(ii)(a), 1184, and 1188; and 29
U.S.C. 49 et seq.

Subparts D and E issued under 8 U.S.C.
1101(a)(15)(H)(i}(a), 1182({m), and 1184; 29
U.S.C. 49 et seq.; sec. 3(c)(1), Pub. L. 101-
238, 193 Stat. 2099, 2103 (8 U.S.C. 1182
note); and sec. 341 (a) and (b), Pub. L. 103~
182, 107 Stat. 2057.

Subparts F and G issued under 8 U.S.C.
1184 and 1288(c); and 29 U.S.C. 49 et seq.

Subparts H and I issued under 8 U.S.C.
1101(a)(15){(H)(i)(b), 1182(n), and 1184; 29
U.S.C. 49 et seq.; sec. 303(a)(8), Pub. L. 102-
232, 105 Stat. 1733, 1748 (8 U.S.C. 1182
note); and sec. 341 (a) and (b), Pub. L. 103-
182, 107 Stat. 2057.

Subparts ] and K issued under 29 U.S.C. 49
et seq.; and sec. 221(a), Pub. L. 101-649, 104
Stat. 4978, 5027 (8 U.S.C. 1184 note).

2. Part 655 is amended as set forth in

the interim final joint rule above in this
document.

TITLE 20—LABOR

CHAPTER V—WAGE AND HOUR DIVISION,
DEPARTMENT OF LABOR

PART 507—ENFORCEMENT OF H-1B
LABOR CONDITION APPLICATIONS

3. The authority citation for 29 CFR
part 507 is revised to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(H)(i)(b),
1182(n), and 1184, and 29 U.S.C. 49 et seq.;
Pub. L. 102-232, 105 stat. 1733, 1748 (8
U.S.C. 1182 note); and sec. 341 (a) and (b),
Pub. L. 103-182, 107 Stat. 2057.

4. Part 507 is amended as set forth in
the interim final joint rule above in this
document.

Signed at Washington, DC, this 27th day of
December, 1993.

Doug Ross,

Assistant Secretary for Employment and
Training.

John R. Fraser,

Acting Assistant Secretary for Employment
Standards.

[FR Doc. 93-32064 Filed 12-29-93; 8:45 am]
BILLING CODE 4510-30-M; 4510-27-M

-
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DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 375

{DoD Directive 5122.5)

Assistant to the Secretary of Defense
for Public Affairs; Office Organization
and Functions

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This rule identifies and
reflects new organizational and
functional arrangements within the
Office of the Secretary of Defense.

EFFECTIVE DATE: December 2, 1993.

FOR FURTHER INFORMATION CONTACT: Mr.
R. Kennedy, Office of Organizational
and Management Plannmg, 703-697—
1142,

SUPPLEMENTARY INFORMATION:
List of Subjects in 32 CFR Part 375

Organizations and functions
{government agencies).

Accordingly, 32 CFR part 375 is
revised to read as follows:

PART 375—ASSISTANT TO THE
SECRETARY OF DEFENSE FOR
PUBLIC AFFAIRS

Sec.

375.1
375.2
375.3
375.4
375.5

Appendix A to Part 375—Prlnclp|es of
Information

Appendix B to Part 375—Statement of DoD
Principles tor News Media Coverage of DoD
Operations

Authority: 10 U.S.C. 113.

§375.1 Purpose.

Pursuant to the authority vested in the
Secretary of Defense by 10 U.S.C. 113,
this part establishes the pasition of
ATSD(PA), with responsibilities,
functions, and authorities of the
ATSD(PA) as prescribed in this part.

§375.2 Applicability.

This part applies to the Office of the
Secretary of Defense (OSD), the Military
Departments, the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the
Unified and Specified Commands, the
Office of the Inspector General of the
Department of Defense, the Defense
Agencies, and the DoD Field Activities

Purpose.

Applicability.

Responsibilities and functions.
Relationships.

Authorities.

(hereafter referred to collectively as “the.

DoD Components”).

§375.3 Responsibilities and functions.

The Assistant to the Secretary of
Defense (Public Affairs) is the principal
staff advisor and assistant to the
Secretary and Deputy Secretary of
Defense for DoD public information,
internal information, the Freedom of
Information Act, mandatory
declassification review and clearance of
DoD information for public release,
community relations, information
training, and audiovisual matters. In the
exercise of this responsibility, the
ATSD(PA) shall:

(a) Develop policies, plans, and
programs in support of DoD ob;ectnves
and operations.

(b) Ensure a free flow of news and
information to the media, the general
public, the internal audiences of the
Armed Forces, and other appropriate
forums, limited only by national
security constraints as authorized by
E.O. 12356, 3 CFR, 1982 Comp., p. 166,

and statutory mandates. Appendices A ~

and B to this part delineate principles
that guide the Department of Defense
with respect to media coverage of DoD
activities.

(c) Act as the spokesperson and
releasing agency for DoD information

~ and audiovisual materials to news

media representatives. Evaluate news
media requests for DoD support and
cooperation and determine appropriate
level of DoD participation.

(d) Monitor, evaluate, and develop
systems, standards, and procedures for
the administration and management of
approved policies, plans, and programs.

{e) Issue policy guidance to the DoD
Components.

(f) As required, participate with the
Comptroller of the Department of
Defense in planning, programmmg, and
budgeting activities.

(g) Promote coordination,
cooperation, and mutual understanding
among DoD Components and with other
Federal, State, and local agencies and
the civilian community.

(h) Serve on boards, committees, and
other groups, and represent the
Secretary of Defense outside of the
Department of Defense.

(i) Conduct security reviews,
consistent with E.O. 12356 and DoD
Directives 5230.91 and 5400.4,2 of all
material prepared for public release and
publication originated by the
Department of Defense, including
testimony before congressional
committees, or by its contractors, DoD
employees as individuals, and material

1Copies may be obtained, at cost, from the

National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.
z See footnote 1 10 §375.3.

submitted by sources outside the
Department of Defense for such review.
(j) Review for conflict with

.established DoD and national security

policies or programs, official speeches,
news releases, photographs, films, and
other information originated within the
Department of Defense for public
release, or similar material submitted for
review by other executive agencies of
the U.S. Government.

(k) Ovérsee the provision of news
analysis and news clipping services for
the OSD, Chairman of the Joint Chiefs
of Staff and the Joint Staff, and the
Military Departments’ headquarters.

(1) As required, prepare speeches,

" public statements, congressional

testimony, articles for publication, and
other materials for public release by
selected DoD and White House officials.

{m) Serve as official point of contact
for public and media appearances by
DoD officials, and conduct advanced
planning and coordination, as required,
with private, public, and media
organizations for such events.

(n) Receive, analyze, and reply to
inquiries regarding DoD policies,
programs, or activities that are received
from the general public either directly
or from other Government Agencies.
Prepare and provide to the referring
office replies to inquiries from the
general public that are forwarded from
the Congress and the White House.

(o) Evaluate and approve:

(1) Requests for DoD cooperation in
programs involving relations with the
public consistent with DoD Directive
5410.18 3 and DoD Instruction 5410.19.4

. {2) Requests by news media
representatives or other non-DoD
personnel for travel in military carriers
for public affairs purposes.

(p) Establish policy for the
Department of Defense Freedoin of
Information Act Program consistent

.with 5 U.S.C. 552 and DoD Dxrecnve

5400.7.5

{q) Direct and administer the Freedom
of Information Act Program consistent
with DoD Directive 5400.7 and DoD
Instruction 5400.10,8 and the access
portion of the DoD Privacy Act
consistent with DoD Directive 5400.117
for the OSD, Chairman of the Joint .
Chiefs of Staff and the Joint Staff, and
other DoD Components as may be
assigned.

(r) Direct and administer the
Mandatory Declassification Review
Program consistent with E.O. 12356 and

3 See footnote 1 to §375.3.
4 See footnote 1 to § 375.3.
s See footnote 1 to § 375.3.
s Sea footnote 1 to § 3753.
7 See footnote 1 to §375.3.
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Program consistent with E.O. 12356 and
DoD Directive 5200.18 for the OSD,
Chairman of the Joint Chiefs of Staff and
the Joint Staff, and other DoD
Components as may be assigned.

(s) Provide DoD assistance to non-
Government, entertainment-oriented
motion picture, television, and video
productions consistent with DoD
Instruction 5410.16.¢

(t) Evaluate and coordinate the DoD
response to requests for speakers
received by the Department of Defense
and, as required, assist in scheduling,
programming, and drafting speeches for
the participation of qualified personnel.

(u) Perform such other functions as
the Secretary of Defense may assign.

§375.4 Relationships.

() In the performance of assigned
functions and responsibilities, the
ATSD(PA) shall:

(1) Report directly to the Secretary
and Deputy Secretary of Defense.

(2) Exercise direction, authority, and
control over the American Forces
Information Service (AFIS) in
accordance with DoD Directive
5122.10.10

(3) Coordinate and exchange
information with other OSD officials,
heads of the DoD Components, and
Federal officials having collateral or
related functions.

(4) Use existing facilities and services
- of the Department of Defense and other
Federal Agencies to avoid duplication
and achieve maximum efficiency and
economy.

(5) Maintain liaison with and provide
assistance to the general public,
representatives of the news media, and
private organizations seeking
information relating to the activities of
the Department of Defense.

(b} Other OSD officials and heads of
the DoD Components shall coordinate
with the ATSD(PA) on all matters
related to the functions cited in § 375.3.

§375.5 Authorities.

The ATSD(PA) is hereby delegated
authority to:

(a) Issue DoD Instructions,
publications, and one-time directive-
type memoranda, consistent with DoD
5025.1-M,11 which carry out policies
approved by the Secretary of Defense in
assigned fields of responsibility.
Instructions to the Military Departments
shall be issued through the Secretaries

of those Departments, or their designees.

Instructions to Unified and Specified

8 See footnote 1 to § 375.3.
¢ Sge footnote 1 to §375.3.
10 See footnote 1to §375.3.
11 See footnote 1 to §375.3.

Commands regarding public affairs
matters shall be issued directly to the
Commanders of the Unified and
Specified Commands. Instructions that
have operational implications shall be
coordinated with the Chairman of the
Joint Chiefs of Staff, consistent with
DoD Directive 5105.35.12

{b) Obtain reports, information,
advice, and assistance, consistent with-
the policies and criteria of DoD
Directive 8910.1.13

(c) Communicate directly with the
DoD Components. The channel of
communications with the Unified and
Specified Commands regarding public
affairs matters shall be between the
ATSD(PA) and the Commanders of the
Unified and Specified Commands.
Communications that have operational
implications shall be coordinated with
the Chairman of the Joint Chiefs of Staff
consistent with DoD Directive 5105.35.

(d) Communicate with other
Government Agencies, representatives
of the legisiative branch, and members
of the public.

(e) Establish arrangements for DoD
participation in those non-DoD
Government programs for which the
ATSD(PA) has been assigned primary
staff cognizance.

(f) Act as the sole agent at the Seat of
Government for the release of official
DoD information for dissemination
through any form of public information
media.

(g) Establish accreditation criteria and
serve as the approving and issuing
authority for credentials for news
gathering media representatives ]
traveling in connection with coverage of
official DoD activities.

(h) Approve military participation in
public exhibitions, demonstrations, and
ceremonies of national or international
significance.

(i) In the absence of a known DoD
originator of classified information,
declassify official information submitted
for security review, mandatory
declassification review, and in response
to Freedom of Information Act actions.

Appendix A to Part 375—Principles of
Information

It is the policy of the Department of
Defense to make available timely and
accurate information so that the public,
Congress, and the news media may assess
and understand the facts about national
security and defense strategy. Requests for
information from organizations and private
citizens will be answered in a timely manner.
In carrying out this policy, the following
principles of information will apply:

1. Information will be made fully and
readily available, consistent with statutory

12See footnote 1 to § 375.3.
12 See footnote 1 to § 375.3.

requirements, unless its release is precluded
by current and valid security classification.
The provisions of the Freedom of Information
Act will be supported in both letter and
spirit.

2. A free flow of general and military
information will be made available, without
censorship or propaganda, to the men and
women of the Armed Forces and their
dependents.

3. Information will not be classified or
otherwise withheld to protect the
government from criticism or embarrassment.

4. Information will be withheld only when
disclosure wouid adversely affect national
security or threaten the safety or privacy of -
the men and women of the Armed Forces.

5. The Department's obligation to provide
the public with information on its major
programs may require detailed public affairs
planning and coordination within the
Department and with other government
agencies. The sole purpose of such activity is
to expedite the flow of information to the
public; propaganda has no place in
Department of Defense public affairs
programs.

Appendix B to Part 375—Statement of
DoD Principles for News Media
Coverage of DoD Operations

1. Open and independent reporting will be
the principal means of coverage of U.S.
military operations.

2. Pools are not to serve as the standard
means of covering U.S. military operations.
Pools may sometimes provide the only
feasible means of early access to a military
operation. Pools should be as large as
possible and disbanded at the earliest
opportunity—within 24 to 36 hours when
possible. The arrival of early-access pools
will not cancel the principle of independent

" coverage for journalists already in the area.

3. Even under conditions of open coverage,

pools may be appropriate for specific events, -

such as those at extremely remote locations
or where space is limited.

4, Journalists in a combat zone will be
credentialed by the U.S. military and will be
required to abide by a clear set of military
security ground rules that protect U.S. forces
and their operations. Violation of the ground
rules can result in suspension of credentials
and expulsioh from the combat zone of the
journalist involved. News organizations will
make their best efforts to assign experienced

journalists to combat operations and to make -

them familiar with U.S. military operations.
5. Journalists will be provided access to all
major military units. Special operations
restrictions may limit access in some cases.
6. Military public affairs officers should act
as liaisons but should not interfere with the
reporting process.

7. Under conditions of open coverage, field

commanders should be instructed to permit

journalists to ride on military vehicles and

aircraft whenever feasible. The military will

be responsible for the transportation of pools.
8. Consistent with its capabilities, the

" military will supply PAOs with facilities to

enable timely, secure, compatible
transmission of pool material and make these
facilities available whenever possible for

" filing independent coverage. In cases when
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government facilities are unavailable,
journalists will, as always, file by any other
- means available. The military will not ban
communications systems operated by news
organizations, but electromagnetic
operational security in battlefield situations
may require limited restrictions on the use of
such systems.

9. These principles will apply as well to
the operations of the standing DoD National
Media Pool system.

Dated: December 22, 1993.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 93-31786 Filed 12~29-93; 8:45 am)
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 162

[CGD 93-016]

RIN 2115-AE48

Ambrose Channel Navigation
Restrictions

AGENCY: Coast Guard, DOT..
ACTION: Final rule.

SUMMARY: The Coast Guard is deleting
the inland waterways navigation
regulations for Ambrose Channel, Lower
New York Bay. The regulation has
become outdated and no longer serves a
usefyl safety purpose. In addition, the
navigation restrictions have provento
be an administrative burden for the
mariner and the Coast Guard.

EFFECTIVE DATE: February 14, 1994,

FOR FURTHER INFORMATION CONTACT:
Irene Hoffman, Project Manager, Vessel
Traffic Services Division. The telephone
number is 202-267-6277.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are Irene
Hoffman, Project Manager, Vessel
Traffic Services Division and Mr.
Nicholas Grasselli, Project Counsel,
Office of Chief Counsel.

Regulatory History

On September 1, 1993, the Coast
Guard published a notice of proposed
rulemaking entitled “Ambrose Channel
_ Navigation Restrictions” in the Federal

Register (58 FR 46144). The Coast Guard
received two letters commenting on the
proposal. A public hearing was not
requested and one was not held.

Background and Purpose

The Ambrose Channel navigation
restriction was originally established by

an order issued by the United States
Army Corps of Engineers on March 28,
1924. As published on September 29,
1977 (42 FR 51758), the Coast Guard

- assumed responsibility for this

navigational restriction.

This navigation regulation restricted
the use of Ambrose Channel to certain
vessels. The class of vessels prohibited
from transiting the channel were those
vessels not under sufficient power and
control, sailing vessels, and other
vessels engaged in towing. However,
sailing vessels and other vessels
engaged in towing could obtain
permission to navigate the channel from
Vessel Traffic Service New York
(VTSNY]).

These navigation restrictions have
become outdated due to numerous
channel improvements. The Ambrose
Channel was widened to 2000 feet,
dredged to over 45 feet in depth, and is
well marked. It is the main channel and
the only practical access to or egress
from the Port of New York. It is heavily
traveled, but not congested. By
removing the navigation restriction for
certain vessels in Ambrose Channel, the

level of vessel safety is not diminished. -

In addition, requiring sailing and towing
vessels to obtain prior approval and a
transit permit from VTSNY for entry
and exit has proven to be an
administrative burden to the mariner
and the Coast Guard.

Discussion of Comments and Changes

This final rule will lift navigation
restrictions prohibiting certain vessels
from navigation within the channel, as
well as removing requirements for
sailing and towing vessels to acquire
prior transit approval from VTSNY. The
Coast Guard believes that eliminating
these restrictions will not have an
adverse impact on navigation safety.
The Coast Guard received two letters in
response to the NPRM. These comments
supported the removal of the Ambrose
Channel, Lower New York Bay
navigation restrictions (33 CFR 162.25)
but one comment expressed concerns

* about the level of safety associated with

the joint use of Ambrose Channel by
sh_i&and barge traffic. _

e comment identified the following
three additional restrictions which
should be considered in place of the
existing restrictions:

(1) Limiting the length of the towing
hawser allowed in Ambrose Channel to
150 meters (500 feet) or some lesser
amount; ’

(2) Prohibiting sailing vessels, tugs,
and tows with a draft of 15 feet or less
from transiting Ambrose Channel; and

(3) Amending the boundaries for
bunching of tows and adjusting of tow

lengths and making up of tows for sea, -
so as to prohibit such activities north of
the Verrazano-Narrows Bridge.

With reference to the first two safety
issues addressed above (i.e. length of
tow and use of Ambrose Channel for
sailing vessels, tugs and tows), the
International Regulations for the
Prevention of Collisions at Sea, 1972 (72
COLREGS), 33 U.S.C. foll. 1602 and
Inland Navigation Rules set out
responsibilities and operating
guidelines and requirements for vessels.
Specifically, COLREGS and Inland Rule
9 set out rules pertaining to the conduct
of vessels while operating in or near
narrow channels. Rule 9 prohibits
sailing vessels and vessels less than 20
meters from impeding the passage of
vessels that can safely navigate only
within a narrow channel, such as
Ambrose Channel. Additionally, 33 CFR
163.05 sets out requirements for the
length of tows of seagoing barges within
inland waters. As such, implementing
regulations which address these two
safety issues would be redundant.

In addition, the third safety issue -
{limits for bunching of tows) has
previously been examined by the Coast
Guard. 33 CFR 163.20 defines the areas
where it is safe to undertake the
operation of bunching of tows and
where it is required before entry.

. However, the Coast Guard will

reexamine the existing limits for
bunching of tows in the New York
Harbor area. If it is determined that
these boundaries should be modified, a
separate rulemaking will be initiated.

Additionally, the Corp of Engineers’
noted that by removing this Coast Guard
navigation restriction, their authority to
regulate the Ambrose Channel under 33
U.S.C. 453 is not diminished.

Regulatory Evaluation

This rule is not a significant
regulatory action under Executive Order
12866 is not significant under
“Department of Transportation
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). The Coast
Guard expects the economic impact of
this rule to be so minimal that a full .
Regulatory Evaluation is unnecessary.
The removal of the Ambrose Channel
navigation regulations will have no
foreseeable economic. impact.

Small Entities

The final rule reduces the overall
number of individuals or entities
affected by the existing regulations.
Therefore, the Coast Guard certifies
under section 605(b} of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
this rule will not have a significant
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economic impact on a substantial
number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). It removes the requirement
for certain vessels to obtain Coast Guard
approval to transit the Ambrose
Channel.

Federalism

The Coast Guard has analyzed this
rule in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The authority to regulate concerning the
navigable waters of the United States is
committed to the Coast Guard by
statute.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section 2.B.2{c)
and (1) of Commandant Instruction
M16475.1B, this rule is categorically
excluded from further environmental
documentation. The deletion of the
Ambrose Channel Regulation will not
affect the environment or vessel safety.
A Categorical Exclusion Determination
is available in the docket for inspection
or copying where indicated under
“ADDRESSES."’

List of Subjects in 33 CFR Part 162

Navigation (water), Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 162 as follows:

PART 162—INLAND WATERWAYS
NAVIGATION REGULATIONS

1. The authority citation for part 162
continues to read as follows:

Authority: 33 U.5.C. 1231; 49 CFR 1.46.

§162.25 [Removed]
2. Section 162.25 is removed.
Dated: December 22, 1993.

W.J. Ecker,

Rear Admiral, U.S. Coast Guard, Chief, Office
of Navigation Safety and Waterway Services.
[FR Doc. 83-31984 Filed 12-29-93; 8:45 am}
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD01-83-144]
RIN 2115-AA97

Safety Zone; New Years Eve, South

-Street Seaport Fireworks, East River,

NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
a New Years Eve fireworks program
located in the East River. This event is
sponsored by South Street Seaport, Inc.,
and will take place from 11:30 p.m. on
Friday, Decernber 31, 1993 until 12:30
a.m. on Saturday, January 1, 1994. A
rain date is scheduled from 11:30 p.m.
on January 1, 1994, until 12:30 a.m. on
January 2, 1994. This safety zone is
needed to protect the boating public

- from the hazards associated with

fireworks exploding in the area.
EFFECTIVE DATES: This rule is effective
from 11:30 p.m. on December 31, 1993
until 12:30 a.m. on January 1, 1994. A
rain date is scheduled from 11:30 p.m.
on January 1, 1994, until 12:30 a.m. on
January 2, 1994.

FOR FURTHER INFORMATION CONTACT: LT
R. Trabocchi, Project Manager, Captain
of the Port, New York (212) 668-7933.

SUPPLEMENTARY INFORMATION:

Drafting Information

The drafters of this notice are LT R.
Trabocchi, Project Manager, Captain of
the Port, New York and CDR J. Astley,
Project Attorney, First Coast Guard
District, Legai Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
for this regulation and good cause exists
for making it effective less than 30 days
after Federal Register publication. Due
to the date this application was
received, there was not sufficient time
to publish a proposed rule in advance
of the event. Publishing a NPRM and
delaying the event would be contrary to
public interest since the fireworks
display is for public viewing.

Background and Purpose

On November 3, 1993, South Street
Seaport, Inc. submitted an application
to hold a fireworks program in the East
River off of South Street Seaport,
Manhattan, New York. This regulation
establishes a temporary safety zone in
the East River between a line drawn
along the Brooklyn Bridge and a line
drawn from Pier 9, Manhattan to Pier 3,
Brooklyn. This safety zone is being

established to protect boaters from the
hazards associated with fireworks
exploding in the area. No vessel will be
permitted to enter or move within this
safety zone unless authorized to do so
by the Coast Guard Captain of the Port,
New York.

‘Regulatory Assessment

This regulation is not considered a
significant regulatory action under
Executive Order 12866 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979). No vessel traffic will be
permitted to transit the East River south
of the Brooklyn Bridge at any time the
safety zone is in effect. Though there is
a regular flow of traffic through this
area, there is not likely tobea
significant impact on business,
recreational, or commercial traffic for
several reasons. Due to the limited
duration of the event, the late hour of
the event, the extensive advisories that
will be made to the affected maritime
community, and that commercial and
pleasure craft can take an alternate route
via the Hudson and Harlem Rivers, the
Coast Guard expects the economic
impact of this regulation to be so
minimal that a full Regulatory
Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons given in the
Regulatory Evaluation, the Coast Guard
expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
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federalism implications to warrant the

preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these  °
regulations and concluded that under
section 2.B.2.c. of Commandant
Instruction M16475.1B, it is an action
under the Coast Guard's statutory
authority to promote maritime safety
and protect the environment, and thus
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination is
included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
{water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulations

For reasons set out in the preamble,
the Coast Guard amends 33 CFR part
165 as follows:

PART 165~—{AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary § 165.T01-144 is
added to read as follows:

§165.T01-144 New Years Eve, South
Street Seaport Fireworks, East Rlvor, New
York.

(a) Location. This temporary safety
zone includes all waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from Pier 9
Manbhattan to Pier 3 Brooklyn.

(b) Effective period. This section is
effective from 11:30 p.m. on December
31, 1993 until 12:30 a.m. on January 1,
1994. A rain date is scheduled from
11:30 p.m. on January 1, 1994, until
12:30 a.m. on January 2, 1994.

(c) Regulations. (1) The general
regulations contained in § 165.23 apply
to this safety zone.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed. Coast Guard
Auxiliary members may be present to
inform vessel operators of this
regulation and other applicable laws.

Dated: December 14, 1893,
T.H. Gilmour,
Captain, U.S. Coast Guard, Captain of the

. Port, New York.

[FR Doc. 93-31986 Filed 12-29-93; 8:45 am]
BILUNG CODE 4910-14-M

33 CFR Part 165
[CGDO1 93-401)

RIN 165-AAST

Safety Zone Regulation; Boston inner
Harbor, Boston, MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone in the Main
Ship Channel, Boston Inner Harbor, in
the vicinity of the New England

" Aquarium on New Year's Eve for the

First Night 1994 Fireworks Display. The
zone is needed to protect the fireworks
barge OCEAN 125 and its attending
tugs, and persons viewing the display,
from the safety hazard associated with
the explosives on board the fireworks
barge and with the fireworks display.
This zone will close the affected portion
of the Boston Harbor Main Ship
Channel to vesssl traffic while this zone
is in effect. Entry into the zone is
prohibited unless authorized by the
Captain of the Port (COTP) Boston.

EFFECTIVE DATES: This regulation
becomes effective on December 31, 1993
at 11 p.m. local time when the fireworks
barge OCEAN 125 proceeds by tow from
Massport Pier 1, East Boston to a
location just off the New England
Aquarium in approximate position 42°-
21’-38"N, 071°-02"-48"W. It terminates
on January 1, 1994 at 12:30 a.m. local
time or when the tug and barge are
safely moored at Massport Pier 1, East
Boston, unless terminated sooner by the
Captain of the Port Boston,

FOR FURTHER INFORMATION CONTACT:
LTJG Paul Gerecke or MSTC Daniel
Dugery, USCG Marine Safety Office
Boston, at (617) 223-3000.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are LTJG Paul
Gerecke, Vessel and Waterways
Management Officer and MSTC Daniel
Dugery, Assistant Vessel and Waterways
Management Officer for the Captain of
the Port Boston, and LCDR Jeffrey Stieb,
project attorney, First Coast Guard
District Legal Office.

Regulatory History

As authorized by 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation, and good
cause exits for making it effective in less
than 30 days after Fegeral Register

- publication. Publishing an NPRM and

delaying its effective date would be
contrary to the public interest. The
fireworks disElay is for public viewing
and is to celebrate the New Year's
holiday.

Background and Purpose

Responding to the request of event
organizers as contained in a permit
application submitted to the Coast
Guard on October 29, 1993, the Captain
of the Port (COTP) Boston is
implementing this safety zone to protect
mariners and the viewing public from
the inherent hazards associated with the
movement of a barge laden with
explosives and with a fireworks display.
The specific events requiring this
regulation are the movement of the
fireworks barge OCEAN 125 and its
attending tugs in Boston Harbor
between Massport Pier 1, East Boston
and the New England Aquarium and the
First Night 1994 Fireworks Display
itself, The display is scheduled to take
place on January 1, 1894, from 12 a.m.
to 12:10 a.m. local time in the vicinity
of the New England Aquarium in
approximate position 42°-21’-38"N,
071°-02’-48"W, The safety zone will
extend for two hundred yards in &ll
directions around the fireworks barge
OCEAN 125 and its attending tugs while
the vessels proceed to and from, and are
on site for the fireworks display. The
zone will be in effect from 11 p.m. local
time December 31, 1993, to 12:30 a.m.
local time, January 1, 1994 or when the
tug and barge are safely moored at
Massport Pier 1, East Boston, unless

- ferminated sooner by the Captain of the

Port Boston. Implementation of this
zone will close the affected portion of
the 40 foot Boston Harbor Main Ship
Channel directly off the New England
Aquarium pier, to vessel traffic, and
entry into the zone is prohibited unless
authorized by the COTP Boston. A Coast
Guard patrol craft will be on scene to
enforce the safety zone. Details of this
event will published in the Local Notice
to Mariners and in a Safety Marine
Information Broadcast.

Regulatory Evaluation

This rule is not a significant
regulatory action under Executive Order .
12866 and not significant under
Department of Transportation
Regulatory Policies and Procedures (44
FR 11040; February 26, 1979). The Coast
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Guard expects the economic impact of
this rule to be so minimal that a
Regulatory Evaluation is unnecessary.
Delays to the shipping industry from
these regulations, if any, should be
minor due to the short duration of the
event and extensive advisories that will
be made. Commercial vessel traffic and
fishing vessels may experience slight

~ delays in departures or arrivals during
the display; however, mariners can time
their movements just ahead or just after
the fireworks display has been
completed.

Small Entities , )

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). '

For the reasons discussed in the
Regulatory Evaluation, the Coast Guard
expects the impact of this proposal to be
minimal. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this proposal does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded under section 2.B.2.c of
Commandant Instruction M16475.1B
this proposal is categorically excluded
from further environmental
documentation. In fact, implementation
of this rulemaking should help to
reduce the risk of collision or other
marine accidents. A Categorical
Exclusion Determination will be made
available in the docket for inspection or
copying where indicated under
*‘ADDRESSES". '

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Regulation

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read:

Authority: 33 U.S.C. 1231; 50 U.5.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and
160.549; 49 CFR 1.46

2. A temporary §165.T01-401 is
adied to read as follows:

§165.T01-401 Safety Zone: Fireworks
Display, Boston Main Channel, Boston
Inner Harbor, Boston, MA.

(a) Location. The following area is a
safety zone:

All waters of Boston Harbor within a
200 yard radius around the fireworks
barge OCEAN 125 and its attending tugs
while these vessels proceed from
Massport Pier 1, East Boston, to a
location 200 yards off the New England
Aquarium in approximate position
42°-21'—38"N, 071°~02'—-48"W,
during the First Night 1994 Fireworks
Display in Boston Harbor, and while
returning to Pier 1, East Boston.

(b) Effective date. This section
becomes effective on December 31,
1993, at 11 p.m. local time or when the
fireworks barge OCEAN 125 and its
attending tugs depart Massport Pier 1,
East Boston. It terminates on January 1,
1994, at 12:30 a.m. local time or when
the vessels return and are safely moored
at Massport Pier 1, East Boston, unless
terminated sooner by the Captain of the
Port Boston.

{c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into or movement within
this zone is prohibited unless
authorized by the Captain of the Port
Boston.

(2) All persons and vessels shall
comply with the instructions of the
COTP or the designated on scene
personnel. U.S. Coast Guard patrol
personnel include commissioned,
warrant, and petty officers of the Coast
Guard.

(3) The general regulations covering
security zones in § 165.33 of this part
apply. \

Dated: December 17, 1993.
G.W. Abrams,

Captain, U.S. Coast Guard, Captain of the
Port, Boston, Massachusetts.

[FR Doc. 93-31985 Filed 12-29-93; 8:45 am|]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP St Louis Regulation 93-036)

RIN 2115-AA87

Safety Zone; Upper Mississippi River

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the Upper
Mississippi River. This regulation is
needed to control vessel traffic in the
regulated area to provide safe working
conditions and navigation within the
affected area. The regulation will
prohibit navigation in the regulated area
for the safety of vessel traffic and the
protection of life and property
associated with bridge span
replacement.

EFFECTIVE DATES: This regulation is
effective December 17, 1993 and will
terminate on January 16, 1994 unless

_sooner terminated by the Captain of the

Port.

FOR FURTHER INFORMATION CONTACT:
LT Timothy Deal, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are ENS
Andrew B. Cheney, Project Officer,
Marine Safety Office, St. Louis, Missouri
and LCDR A. O. Denny, Project
Attorney, Second Coast Guard District
Legal Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for this regulation and
good cause exists for making it effective
in less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, the
nature of repairs to the Hannibal
Railroad Bridge at mile 309.9 Upper
Mississippi River leaves insufficient
time to publish a notice of proposed
rulemaking. The Coast Guard deems it
to be in the public’s best interest to
issue a regulation without waiting for a
comment period since the conditions
present an immediate hazard.
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Background and Purpose

Extensive damage resulting from
numerous allisions with vessels has
made repairs to the bridge structure
necessary. Contractor vessels will be
working in the navigation channel and
will impede normal traffic flow. As a
result of thése conditions this regulation
is necessary to provide safe working
conditions and navigation within the
affected area.

Regulatory Evaluation

This regulation is not considered a
significant regulatory action under
Executive Order 12866 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979), it will not have a significant
economic impact on a substantial
number of small entities, and it contains

‘no collection of information
requirements.

e Coast Guard expects the impact
of this regulation to be so minimal that
a Regulatory Evaluation is unnecessary.
The imposed restrictions are anticipated
to be of short duration. To avoid any
unnecessary adverse economic impact
on businesses which use the river for
commercial purposes, Captain of the
Port, St. Louis, Missouri will monitor
the situation and will authorize entry
into the closed area as conditions
warrant. Changes will be announced by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHZ). Mariners may
also call the Port Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823 for current
information.

Federalism Assessment

Under the principles and criteria of
Executive Order 12612, this regulation
does not raise sufficient federalism .
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this regulation
and concluded that, under section 2.B.2
of Commandant Instruction M16475.1B,
this regulation is categorically excluded
. from further environmental

documentation as an action required to -

protect public safety.
List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Records and recordkeeping,
Security measures, Waterways.

Temporary Regulation

In consideration of the foregoing,
- subpart C of part 165 of title 33, Code

of Federal Reguiations. is amended as
follows:

PART 165—{AMENDED]

" 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5.

2, A temporary § 165.T02-076 is
added, to read as follows:

§165.T02-076 Safety Zone: Upper
Mississippi River.

(a) Location. The Upper Mississippi
River between mile 308.9 and 310.9 is
established as a safety zone.

(b) Effective dates. This section
becomes effective on December 17, 1993
and will terminate on January 16, 1994.

(c) Regulations. The general ‘
regulations under § 165.23 of this part
which prohibit entry into the described
zones without authority of the Captain
of the Port apply. The Captain of the
Port, St. Louis, Missouri will notify the

maritime community of river conditions.

affecting the areas covered by this safety
zone by Marine Safety Information
Radio Broadcast on VHF Marine Band
Radio, Channel 22 (157.1 MHZ).

Dated: December 17, 1993.
Scott P. Cooper,

Commander, U.S. Coast Guard, Captain of
the Port, St. Louis, Missouri.

(FR Doc. 93-31987 Filed 12-29-93; 8:45 am]
BILLING CODE 4910-14-M :

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[FRL-4819-4]

Designation of Areas for Air Quality
Planning Purposes; Tennessee;
Correction of NO, Designation

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Correcting amendment.

SUMMARY: This action corrects a
typographical error in the Code of
Federal Regulations. On March 3, 1978,
the U.S. Environmental Protection

- Agency published rulemaking setting
. forth the attainment status of all States

in relation to the national ambient air
quality standards. (See 43 FR 8962.) The
State of Tennessee was classified as
“Cannot Be Classified or Better Than
National Standards" for nitrogen

. dioxide (NO.). At some point in time

this designation was erroneously
changed to ““Does Not Meet Primary

standards”. This action corrects this
typographical error.

EFFECTIVE DATE: This action is effective
December 30, 1993,

FOR FURTHER INFORMATION CONTACT:
Additional information concerning this
notice can be obtained by contacting:

. Richard Schutt, Regulatory Planning

and Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region IV
Environmental Protection Agency, 345
Courtland Street, NE., Atlanta, Georgia
30365. The telephone number is 404/
347-2864. .

List of Subjects in 40 CFR Part 81

Air pollution control, National Parks,
Wilderness areas. .

Dated: December 13, 1993.
Patrick M. Tobin, .
Acting Regional Administrator.

Therefore, 40 CFR part 81, subpart C,

is amended by making a correcting
amendment as follows:

PART 81—{AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

2. Section 81.343 is amended by
revising the attainment status
designation table for NO; to read as
follows:

§81.343 Tennessee.
* »

] L ] *
TENNESSEE—NO,
Does not (z“asr;'r}iogdbe
Designated | gt pimary | befter then
area stan%ards national
standards
Statewide .... | .....cocererieenninane b

[FR Doc. 93-31857 Filed 12-29-93; 8:45 am]
BILLING CODE #560-50-P

40 CFR Part 82
[FRL-4819-7]

Protection of Stratospheric Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: With this action, EPA is
establishing baseline production and
consumption allowances for chemicals
that EPA has added to the list of class
I ozone-depleting substances in a
Federal Register notice signed by the
Administrator on November 30, 1993.
These substances are methyl bromide
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and hydrobromofluorocarbons (HBFCs).
EPA is now establishing baseline
production and consumption
allowances for producers and importers
of methyl bromide and HBFCs derived
from data submitted to the Agency in
response to a section 114 data collection
request issued on July 27, 1993. The
data collection request required
companies to report the amounts of
these substances that they produced,
imported, exported, transformed or
destroyed in 1991,
EFFECTIVE DATE: This rule is effective on
January 1, 1994.
ADDRESSES: Public materials relevant to
this rulemaking are contained in Air
Docket No. A-92~13 at: U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20640.
The public docket room is located in
room M-1500, Waterside Mall (Ground
Floor). Docket No. A—92-13 is the same
docket as that used for the rule to add
methyl bromide and the HBFCs to the
class I list, which was published on
December 10, 1993. Materials relevant
to the allowances rulemaking have been
placed in a new and separate section of
Docket No. A-92~13, which is
_segregated from the sections of the
docket containing material relevant to
the December 10 listing rule. The data
on which the consumption and
production allowances promulgated in
this allowances rule are based were
submitted under a claim of
confidentiality. That data is therefore
confidential, pending final
determination by the Administrator,
and, therefore, is not available in the
docket for public inspection.
FOR FURTHER INFORMATION CONTACT:
. Peter Voigt at (202) 233-9185, Program
Implementation Branch, Stratospheric
Protection Division, Office of
Atmospheric Programs, Office of Air
and Radiation, 6205], 401 M Street SW.,
Washington DC 20460.

SUPPLEMENTARY INFORMATION:

I. Background
A. Newly Listed Substances
B. Baseline Production and Consumption
Allowances
I1. Statutory Authority
111. Notice Prior to Effective Date
IV. Summary .of Supporting Analyses
A. Executive Order 12866 .
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

1. Background

A. Newly Listed Substances

EPA has added methyl bromide and
HBFCs to the list of class I substances
under section 602 of the Clean Air Act
in a final rule signed by the
Administrator of EPA on November 30,

1993, 58 FR 65018 (December 10, 1993).
As explained in the listing regulation,
under title VI of the Clean Air Act, a
newly listed substance is automatically
subject to the section 604(a) phaseout
schedule unless:

(1) The Administrator accelerates that
schedule pursuant to section 606; or

(2) The Administrator determines that
the section 604(a) schedule is
unattainable and extends that schedule
pursuant to section 602(d).

For reasons explained in the final
rule, the Agency determined that the
section 604(a) schedule is unattainable
for methyl bromide and extended that
schedule under section 602(d) to a
freeze until the termination date. The
regulations freeze production and
consumption levels of methyl bromide
at 1991 levels beginning on January 1,
1994 until January 1, 2001, when
production and consumption will be
eliminated. For HBFCs, the regulations
freeze production and consumption at
1991 baseline levels beginning on
January 1, 1994 until January 1, 1996,
when production and consumption will
be eliminated.

Under EPA’s rules, controls on the
production and consumption of
regulated substances operates through a
company-specific allowance system.
Companies are prohibited from
production and consumption beyond
the amount for which they hold
unexpended allowances. See 40 CFR
82.4. Section 607 of the Clean Air Act
provides that the Administrator, by
September 15, 1991, was to promulgate
rules providing for the issuance of
allowances for the production and
consumption of class I and II substances
and governing the transfer of such
allowances. EPA promulgated rules
issuing allowances for then-listed
substances on March 6, 1991 (56 FR
9518). Section 607(b) and (c) specify -
that EPA’s rules are to provide for
trading of allowances on an ozone
depletion weighted basis.

EPA'’s gbligation to issue company-
specific allowances is inherent in the
allowance and trading scheme under the
Act. As explained in the July 27
information collection request (58 FR
40048), the section 604 phaseout
provision and the section 607 allowance
and trading provision were drafted
against the regulatory backdrop of EPA’s
implementation of the Montreal
Protocol under authority existing prior
to the Clean Air Act Amendments of
1990 (formerly section 151(b)). The _
Agency had implemented the Protocol
production and consumption limits
through company-specific allowances.
See 53 FR 30566 (August 12, 1988).
Enactment of sections 604 and 607

continued this approach, and the
Agency'’s current regulations comport
with it. (See regulation to implement
1992 and later production and
consumption limits under section 604
(57 FR 33754, July 30, 1992)). EPA,
through recent rulemaking, has adopted
the same approach for methyl bromide
and the HBFCs in its final listing
regulation. EPA must issue company-
specific allowances for methyl bromide
and the HBFCs in order to implement
the production and consumption freeze
applicable to these substances. EPA
received no comments on the November
9, 1993 allowances proposal,

B. Baseline Production and
Consumption Allowances

To establish these allowances, EPA
exercised its information collection
authority under section 114(a) of the
Clean Air Act to require companies to
submit information on the amount of
methyl bromide and HBFCs that they
produced, imported, exported,
transformed or destroyed in 1991. 58 FR
40048 (July 27, 1993). EPA has-used the
information collected to calculate the
company-specific production and
consumption allowances. On November
9, 1993, EPA proposed baseline
production and consumption
allowances for methyl bromide and
HBFCs (58 FR 59630). EPA received no
comments on the November 9 proposal.
EPA has taken final action adding
methyl bromide and the HBFCs to the
class I list of ozone-depleting
substances, 58 FR 65018 (December 10,
1993). With this rule, EPA is
establishing the company-specific
production and consumption
allowances for these substances in order
to implement the production and
consumption limitations beginning
January 1, 1994.

A company's production allowances
are equal to its domestic production
minus the amount that is transformed
and destroyed by it or by other
companies. Amounts of class I
substances that are recycled are also
excluded from the calculation of
production allowances. For producers
that also import, transformation is
allocated proportionately between
domestic production and imports.
Second-party transformation not
attributed to a specific producer is
allocated proportionately among all
producers, based on production share.

Company-specific consumption
allowances for each chemical consist of
a company's production allowances, as
calculated above, plus its imports,
minus its exports. Amounts imported
for transformation and for destruction
are excluded from the import total.
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Exports that are not attributable to a
specific company are proportionately
allocated among all producers based on
production share. In addition, imports
of used and recycled ozone-depleting

. substances are excluded from the
calculation of allowances.

IL. Statutory Authority

EPA is authorized by section 604(c} of
the Act to promulgate regulations
implementing the phaseout of ozone-
depleting substances, 57 FR 33754 (July
30, 1992). Pursuant to section 607, the
phaseout is to be implemented through
an allowance system. EPA also has
broad authority under section 301(a) “to
prescribe such regulations as are
necessary to carry out [its] functions
under this chapter” and broad authority
under section 615 to promulgate
regulations respecting the control of
substances that may reasonably be
anticipated to affect the stratosphere.

As explained above, EPA must
promulgate company-specific
production and consumption
allowances in order to implement
controls on methyl bromide and the
HBFCs under title VI of the Clean Air
Act. In addition, such controls are
necessary to implement the controls on
these substances that will become
mandatory under the Montreal Protocol
beginning in 1995. The reader is
referred to the March 18 notice
proposing to add these substances to the
class I list for a full discussion of the
Protocol Parties’ agreement to controls
on these substances at their Copenhagen
meeting. See 58 FR 15014. Section
614(b) provides that title VI ““shall not
be construed, interpreted or applied to
abrogate the responsibilities or
obligations of the United States to
implement fully the provisions of the
Montreal Protocol.”

II1. Notice Prior to Effective Date

The effective date of this rule is
,January 1, 1994. Since title VI controls

on production and consumption are
implemented on an annual basis, the
allowances must be effective January 1,
1994 in order to achieve the
environmental benefits associated with
controls in the 1994 calendar year.

EPA believes that the time between
publication of this final rule and
January 1, 1994 is sufficient for industry
to comply with the annual production
and consumption limits beginning
January 1, 1994. EPA believes that the
amount of time provided before the rule
becomes effective is appropriate for
several reasons.

First, EPA explained in its November
9 proposal that it was proposing
production and consumption

allowances at that time in order that the
allowances would be available in time
if the Agency were to establish a freeze
beginning January 1, 1994. The
comment period was to close no earlier
than December 9, 1993, making it clear
that EPA intended to provide less than
30 days notice of the final allowances
prior to January 1, 1994. EPA received

no comments on this or any other aspect.

of the November 9 proposal.

Second, only very small changes to
the proposed allowances have been
made, based on late receipts of data
from companies that transformed
methyl bromide in 1991. As a result, the
affected companies had reasonably
precise information regarding the
anticipated level of allowances since the
November 9 proposal, and they have
been on notice since November 30,
1993, (when the Administrator signed
the final rule listing methyl bromide
and the HBFCs) that EPA was freezing
production beginning January 1, 1994.
The allowances contained in the final
rule do not reflect substantial changes.

Third, EPA believes that compliance
with the annual production controls
necessitates less advance notice than
other regulations for which compliance
is required on a continuous basis or over
a shorter period. Compliance with an
annual limit on production and
consumption is not likely to be violated
until a significant part of a given year
has elapsed. Steps during the first few
days of 1994 that will prove necessary
to comply for the entire calendar year
should be minimal.

EPA notes that the general
requirement under 5 U.S.C. 553(d) (the
Administrative Procedure Act), that
publication or service of a substantive
rule be made not less than 30 days
before it becomes effective does not
apply here, Section 307(d)(1) of the
Clean Air Act specifically applies to
regulations under title VI of the Clean
Air Act and provides that “[t]he

" provisions of sections 553 through 557

and section 706 of title 5 shall not,
except as expressly provided in this
subsection, apply to actions to which
this subsection applies.” Nowhere does
subsection 307(d) expressly provide that
section 553(d) of title 5 applies. Even if
section 553(d) were to apply, EPA
believes that the environmental benefits
associated with controls in 1994 and the
limited need for advance notice in this
situation constitute good cause under
section 553(d)(3) of title 5 to provide
less than 30 days notice following
publication. In any case, EPA has taken
steps to provide notice of this final
action to the regulated industry as soon
as possible upon signature of the rule
and prior to publication.,

IV, Summary of Supporting Analyses
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51,735 (10/4/94)) the Agency must
determine whether the regulatory action
is “‘significant” and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
“significant regulatory action” as one
that is likely to lead to a rule that may:

(1) have an annual effect on the economy
of $100 million or more or adversely and
materially affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; '

{2) create a serious inconsistency or
otherwise interfere with an action taken or
planned by another agency;

(3) materially alter the budgetary impact of
entitlements, grants, user fees, or loan N
programs or the rights and obligations of
recipients thereof;

(4) raise novel legal or policy issues arising
out of legal mandates, the President’s

_ priorities, or the principles set forth in the

Executive Order.

EPA has determined that this rule is
not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review,

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-612, requires that federal
agencies examine the impact of their
regulations on small entities. Under 5
U.S.C. 604(a), whenever an agency is
required to publish a general notice of
proposed rulemaking, it must prepare
and make available for public comment
an initial regulatory flexibility analysis.
Such an analysis is not required if the
head of the agency certifies that a rule
will not have a significant economic
impact on a substantial number of small
entities, pursuant to 5 U.S.C. 605(b).
The Administrator believes that this
regulation will not have a significant
impact on a substantial number of small
entities and has concluded that a formal
regulatory flexibility analyses is
unnecessary.

This regulation establishes allowance
levels for the production and
consumption of the newly listed class I
ozone-depleting chemicals. Baseline
allowances in and of themselves do not

.impose any adverse costs on producers

or importers. As the administrative
mechanism for implementing
regulations that are effective on January
1, 1994, the overall regulatory impacts
on small business are impacts of the
scheme as a whole and have been
addressed in that rulemaking. See 58 FR
65018 at 65060 (December 10, 1993).
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The Administrator certifies that this rule
will not have a significant impact on a
substantial number of small entities.

C. Paperwork Reduction Act

The information collection
requirements governing the addition of
newly listed substances to the list of
class I ozone-depleting substances and
the regulatory changes to section 604 of
the Act has been submitted to OMB as
required by section 35D of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. Comments regarding these
requirements have been received and
considered in the development of the
final rule to implement changes in
section 604.

The promulgation of the regulation
establishing company-specific
allowance levels will not generate
additional recordkeeping and reporting
requirements. As a result, no
information collection request was
prepared and submitted to OMB.

List of Subjects in 40 CFR Part 82

Administrative practice and
procedure, Air pollution control,
Chemicals, Chlorofluorocarbons,
Exports, Imports, Ozone layer,
Reporting and recordkeeping
requirements, Stratospheric ozone.

Dated: December 22, 1993.

Carol M. Browner,
Administrator.

40 CFR part 82 is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671
7671q.

2. Section 82.5 is amendéd by adding
paragraphs (f) and (g) to read as follows:

§82.5 Apportionment of baseline
production allowances.

* * t ] t 4 E 4
(f) For Group VI controlled
substances:
Controlled Allowances
substance Person (kg)
Methyt Bro- Great Lakes 19,945,788
mide. Chemical
Cormpora-
tion.
Ethyl Cor- 8,233,894
poration.

{g8) For Group VII controlled
substances:

HBFC 22B1~- Great Lakes 46,211
1. Chemical
Corpora-
tion.

3. Section 82.6 is amended by adding
paragraphs (f) and (g) to read as follows:

§82.6 Apportionment of baseline
consumption allowances.

* ~ - *® L

(f) For Group VI controlled
substances:
Controlied Allowances
substance Person (kg)
Methyl Bro- Great Lakes 15,514,746
mide. Chemical
Corpora-
tion.
Ethyl Cor- 6,379,906
poration.
AmeriBrom 3,524,393
Inc.
TriCatl Inc .... 109,225
(g) For Group VII controlled
substances:
HBFC 22B1~ Great Lakes 40,110
1. Chemical
Corpora-
tion.
* " * " .

[FR Doc. 93-31834 Filed 12-29-93; 8:45 am]
BILLING CODE 8560-50-P

40 CFR Part 300
[FRL-4819-5]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the s
Mowbray Engineering Company
Superfund Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
Mowbray Engineering Company
Superfund Site in Greenville, Alabama
from the National Priorities List (NPL).
The NPL is Appendix B of the National
Oil and Hazardous Substances
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Alabama have

determined that the responsible parties

have implemented all the appropriate

response actions under CERCLA and
that no further cleanup by the
responsible parties is appropriate.

Moreover, EPA and the State of .

Alabama have determined that the

remedial actions conducted at the site to

date have been protective of public
health, welfare, and the environment.

EFFECTIVE DATE: December 30, 1993.

FOR FURTHER INFORMATION CONTACT:

Timothy R. Woolheater, Remedial

Project Manager, or Betty L. Winter,

Community Relations, at 404—-347-2643

in the South Superfund Branch, Waste

Management Division, U.S.

Environmental Protection Agency

(Region IV), 345 Courtland Street, NE.,

in Atlanta, GA 30365.

ADDRESSES: Comprehensive information

on this site is available at the following

addresses:

EPA Region IV Public Docket, U.S.
Environmental Protection Agency,
Region IV, 345 Courtland Street, NE.,
Atlanta, Georgia 30365, Hours: Mon.—-
Fri, 8:00 a.m.—4:00 p.m.; and

Greenville Public Library, 309 Fort Dale
Street, Greenville, Alabama 36037,
205-382-3216.

SUPPLEMENTARY INFORMATION: The site to

be deleted from the NPL is: Mowbray

Engineering Company Superfund Site,

Greenville, Alabama. A Notice of Intent

to Delete for this site was published (58

FR 45082) on August 6, 1993. The

closing date for comments on the Notice

of Intent to Delete was September 26,

1993. EPA received no comments; and,

therefore, no responsiveness summary is

necessary. The EPA identifies sites
which appear to present a significant
risk to public health, welfare, or the
environment and maintains the NPL as
the list of those sites. Sites on the NPL
may be the subject of Hazardous

Substance Response Trust Fund-

financed remedial actions. Any site

deleted from the NPL remains eligible
for Fund-financed remedial actions in
the unlikely event that conditions at the
site warrant such action. Section
300.425(e)(3) of the NCP provides that

Fund-financed actions may be taken at

the sites deleted from the NPL when

conditions warrant.

Deletion of a site from the NPL does
not affect the responsible party liability
or impede agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
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requirements, Superfund, Water
pollution control, Water supply.

Dated: November 17, 1993.
Don Guinyard,
Acting Regional Administrator,
Environmental Protection Agency—Region 4.

For the reasons set out in the
preamble, 40 CFR part 300 s amended
as follows:

PART 300—-[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.: p. 351; E.O. 12580, 52 FR 2923,
3 CFR. 1987 Comp.: p. 193.

Appendlx 8 [Amended]

2. Table 1 of appendlx B to part 300
is amended by removing the Site
“Mowbray Engineermg Company,
Greenville, Alabama" and by revising
the total number of sites from 1,073 to
read 1,072.

[FR Doc. 93-31860 Filed 12-29-93; 8:45 am]
BILLING CODE 8580-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7024
[ID-843-4210-06; IDI-08047 01]

Partial Revocation of Public Land
Order No. 1770; Idaho

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order revokes a public
land order insofar as it affects 1,120
acres of public land withdrawn by the
Department of Energy for the Idaho
National Engineering Laboratory. The
land is no longer needed for the purpose
for which it was withdrawn. This action
will open 1,120 acres to public sale and
will permit the disposal of the land to
Jefferson County for a multi-county
landfill.

EFFECTIVE DATE: January 31, 1994.

FOR FURTHER INFORMATION CONTACT:
Larry R. Lievsay, BLM Idaho State
Office, 3380 Americana Terrace, Boise,
Idaho 83706-2500, 208—384—3166.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Public Land Order No. 1770, which
withdrew public land for the
Department of Energy’s Idaho National

Engineeﬁng Laboratory, is hereby
revoked insofar as it affects the
following described land:
Boise Meridian
T.6 N,R.33E,

Sec. 14;

Sec. 15, E%z and SW'a.

The area described contains 1,120 acres in
Jefferson County.

2. At 9 a.m. on January 31, 1994, the
land will immediately become available
for sale to Jefferson County pursuant to
Section 203 of the Federal Land Policy
and Management Act of 1976, for a
multi-county landfill.

Dated: December 21, 1993.

Bob Armstrong,

Assistant Secretary of the Interior.

[FR Doc. 93-31969 Filed 12-29-93; 8:45 am]
BILLING CODE 4310-68-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 36
[CC Docket No. 80-286; FCC 93-549)
Establishment of a Joint Board

AGENCY: Federal Communications
Commissign.

ACTION: Final rule.

SUMMARY: These revised rules adopt an
indexed cap upon the Universal Service
Fund (‘“USF”), which is derived from
jurisdictional separations expense
adjustments allowed under part 36 of
the Commission’s rules. The rules are
changed in order to moderate growth in
the USF during the next two years,
while permanent changes in the USF
mechanisms are under consideration.
EFFECTIVE DATE: January 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Deborah A. Dupont, Common Carrier
Bureau, Accounting and Audits
Division, (202) 632-7500.

SUPPLEMENTARY INFORMATION:
L Introduction

. 1.0n November 16, 1993, the

Federal-State Joint Board adopted a
recommended decision in CC Docket
No. 80-2861 The Interim
Recommendation, addressing the issues
raised in our Interim Notice,2 concludes
that this Commission should adopt rules
to moderate growth in the Universal

1 “Recommended Decision,” Amendment of Part
36 of the Commission's Rules and Establishment of
a Joint Board"', FCC 93)-3 (released December 10,
1993) (“Interim Recommendation™).

2“Notice of Proposed Rulemaking,"” Amendment
of part 36 and Establishment of a Joint Board, 58
FR 48815 (September 20, 1993) (“Interim Notice”).

Service Fund (“USF") during a two-year
interim period, while a rulemaking
proceeding on permanent USF changes
is pending. The Joint Board
recommended that the interim rules
employ an indexed cap approach,
whereunder the total USF in a given
year would not be allowed to exceed a
specified amount, increased by an index

- factor equal to the increase in total

working loops for the previous year. For
the reasons discussed in this report and
order and in the Joint Board’s Interim

_ Recommendation, we adopt the

recommendations of the Joint Board and
the interim rules set forth below.

I1. Background

2. In the Interim Notice, we stated our
intention to initiate a reevaluation of the
current part 36 rules governing high cost
assistance and we referred the issue of
possible changes in those rules to the
Federal-State Joint Board in this
proceeding.3 At the same time, we
proposed interim modifications of the
USF assistance mechanisms and ‘
requested the Joint Board to prepare a
recommended decision regarding those
proposals.

3. In the Interim Notice, we observed
that growth in the USF since its
implementation of 1986 has been -
pronounced, increasing from $445
million to more than $700 million.s We
expressed particular concern over the
wide fluctuations in the rate of annual
USF growth, which has ranged from
approximately one percent to more than
19 percent.5 We stated our desire to
hold the USF to a moderate rate of
growth while we and the Joint Board are
in the process of studying and perhaps
revising the current high cost
mechanisms. For that reason, we
proposed interim measures to moderate
USF growth during the pendency of our
proceeding to make permanent changes
to the USF mechanisms. We indicated
that interim rules would remain in
effect for a maximum of two years and
would not constitute prejudgment of the
issues for purposes of the permanent
rulemaking.

4. We proposed two primary
alternatives for interim measures to
moderate USF growth for the next two
years. First, we proposed to index the

3 See the Interim Notice, and decisions cited
therein, for a brief history of the part 36 high cost
assistance measures.

+ We cited data submitted by the National
Exchange Carrier Association (“NECA") in CC
Docket No. 93-123 (filed July 21, 1993) indicating
that the total level of payments into the USF during
1993 will be approximately $741 million.

sinterim Notice at 913 and n.16. As we explained,
our calculation of the USF annual amounts and
growth rates were based upon the data for projected
USF payments at full transition.
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threshold for receiving USF assistance
to the rate of growth in the average cost
per loop for non-price cap carriers. We
stated our expectation that this method
could be effective in moderating USF
growth by preventing growth in the
fund attributable primarily to a disparity
between the growth in costs per loop for
price cap and no-price cap carriers.
Under the second alternative, maximum
growth in the total USF wauld be
indexed to the rate of growth in the total
number of working loops in the nation.
If the current rules would cause the USF
to exceed the indexed cap, we proposed
two means of adjusting USF assistance
in order to ensure that the USF does not
exceed the indexed cap.

5. The first means of implementing
the indexed cap would involve
adjusting each USF recipient’s
assistance by the same proportionate
amount. The second means of
implementation would require adjusting
the threshold for receiving assistance in
order to produce a total USF at the
indexed cap level. We indicated that
adjusting the threshold would actually
be accomplished by adjusting the
nationwide average cost per loop for
purposes of determining USF
assistance.s

6. We expressed our intention to
implement interim measures that would
not have a significant adverse impact
upon the highest-cost carriers most in
need of assistance. We requested
comment upon the effect that each of
the proposed alternatives would have
on recipients of high cost assistance. We
also invited comment upon the
effectiveness of the alternatives in
moderating USF growth during the two-

year interim period.

" 7.Comments were filed on October 6,
1993, and reply comments were
submitted on October 18, 1993.7 On
November 16, 1993, the Joint Board met
in New York City and adopted its
recommendations regarding interim
measures. The Joint Board
recommended that we adopt rules to
implement an indexed cap to moderate
USF growth, adjusting the threshold for
receiving assistance if the current rules
would cause the total USF to exceed the
indexed cap. The Interim
Recommendation was released on
December 10, 1993,

¢ See discussion in Interim Notice at 19 22-25.

7 A number of late-filed comments and reply
comments were submitted in this proceeding and
are cited by the Joint Board in its decision. Because
those comments essentially concur in comments
submitted on a timely basis by other parties, we
believe that all parties had adequate opportunity to
respond to the arguments presented. We therefore
have included the late-filed comments and reply
comments in the record of this proceeding.

ITII. Summary of Joint Board’s Interim
Recommendation

8. In its Interim Recommendation, the
Joint Board found that concern
regarding the reasonableness of the
overall rate of increase in the USF is
well-founded. The Joint Board rejected
suggestions that the burden on interstate
telecommunications should be
evaluated in terms of the USF cost per
minute of interstate toll usage,
explaining that the loop costs on which
USF assistance is based are not
generally usage sensitive. In addition,
the Joint Board disagreed with some
commenters’ argument that the Joint
Board's determination in 1984 not to
recommend a $1 billion cap established
that the current size of the USF, and
hence the rate of increase to date, is
reasonable. The Joint Board explained
that reluctance to set an absolute cap on
the USF bears little or no relation to the
reasonableness of the rate of growth
over a particular time period. Further,
the Joint Board noted that
circumstances, including the transition
away from rate of return regulation for
the largest local exchange carriers
(“LECs"), have changed significantly
since implementation of the USF nearly
eight years ago.

9. The Joint Board determined that
USF growth has been erratic and found
unconvincing the explanations tendered
by commenters for the wide fluctuations
in annual growth. The Joint Board stated
its belief that a sudden, large-scale
increase in the USF during the
pendency of our permanent USF
rulemaking would significantly impede
efforts to reevaluate the high cost
assistance rules and, if necessary, revise
them. The Joint Board explained that in
the past, changes in jurisdictional
separations methodologies frequently
have involved lengthy transition periods
to ameliorate shifts in jurisdictional cost
allocations. If the USF were to increase
significantly during the next two years,
while a permanent USF rulemaking is in
progress, the transition process would
be rendered more difficult, particularly
if any LECs whose assistance increased
pronouncedly during that interim
period were to receive less assistance
under the new permanent rules. The
Joint Board reasoned that some
moderate USF growth while the
permanent rulemaking is in progress
will ensure adequate support for the
highest cost LEC study areas while, at
the same time, protecting against
sudden large increases in the fund that
could make retargeting or restructuring
of the USF assistance mechanisms more
difficult.

10. The Joint Board rejected the
indexed threshold proposal, which
would involve determining each year’s
nationwide average cost per loop by
indexing the prior year's average cost
per loop to the rate of growth in the
average cost per loop for all non-price
cap carriers. The Joint Board found that
the indexed threshold presented no
degree of certainty regarding the total
USF level and, in addition, had the
potential for significant volatility
because it excluded price cap carriers,
which provide the predominant portion
of subscriber loops nationwide, from
calculation of the proposed index.

11. The Joint Board recommended,
instead, the use of an indexed cap,
which affords a greater degree of
certainty in the total USF size. The Joint
Board determined that indexing growth
in the USF to growth in the total
number of working loops would
produce stable, moderate USF growth
during the two-year interim period
while still preserving adequate
assistance for the recipients most in
need of assistance. The Joint Board
decided that several alternatives
proposed in the comments were not
suitable as interim index factors. For
example, the proposal to index the size
of the USF to growth in interstate toll
minutes of use was found to be
inconsistent with the fact that USF loop
costs are not generally traffic sensitive.
In addition, the Joint Board indicated
that the proposals of the Florida and
Illinois commissions, designed to
address undue fluctuations in USF
revenues on a study area-specific basis
and to reduce possible uneconomic
incentives, raised broad issues more
appropriately addressed in the long-
term, permanent USF rulemaking. The
Joint Board therefore did not
recommend that the Commission adopt
those alternative index factors for the
two-year interim period.s

12. The Joint Board recommended
that the indexed cap should be
implemented by adjusting the threshold
for receiving assistance to ensure that
the total USF does not exceed the
indexed cap amount.? The Joint Board
determined that the differences between
1994 assistance per loop under the
current rules and under the
recommended alternative would be very
small and should have no potential to
affect adversely the continued
availability of local telephone service at
reasonable rates. In contrast, another
option under consideration, involving

proportionate reduction of all

sInterim Recommendation at §9 44—45.
© See discussion of this methodology. supra at
41 4-5 and in the Interim Notice at 19 22-25.
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recipients’ assistance levels, was judged
inadvisable because it would impose the
largest decreases upon the highest cost

" study areas most in need of assistance.
The Joint Board also rejected a proposal
to adjust each recipient’s assistance by
the same dollar amount per loop. The
Joint Board explained that such a
method would have an unfairly large
effect upon large study areas, because
large study areas receive a smaller
percentage of USF assistance per loop
than small study areas at the same cost
level.10

13. Addressing procedural issues

raised in the comments, the Joint Board
rejected the argument that interested
parties were not afforded adequate
opportunity to comment upon the
proposed interim measures. The Joint
Board noted that numerous comments,
many of them lengthy, were submitted
by parties representing a wide variety of
viewpoints and interests. In addition,
the Joint Board explained, the proposed
measures would not be permanent and
-would not prejudge the issues for
purposes of the permanent
rulemaking.11 The Joint Board also
rejected the argument that limiting USF
growth for two years would amount to
retreactive ratemaking because the
recovery of USF costs has a built-in lag
of two years. The Joint Board pointed
out that the interim measures would not
change the USF rates paid by interstate
interexchange carriers during prior
periods, nor would USF recipients be
precluded from recovering all of their
loop costs through current or future
rates,12

IV. Discussion

14. In its Interim Recommendation,
the Joint Board carefully considered the
effects of any interim USF changes upon
recipients of high cost assistance.
Throughout that decision, the Jeint
Board stated its desire to maintain
adequate USF support for high cost
LECs, particularly those highest-cost
LEC study areas most in need of
assistance, during the pendency of the
rulemaking on permanent USF changes.
We are in full accord with that goal.
Universal availability of telephone
service at reasonable rates continues to
be an important policy for us as well as
for the Joint Board.

15. At the same time, as the Joint
Board observed, numerous regulatory,
technological, and market changes in
the telecommunications industry
strongly suggest that a fresh look at the
goals and effects of the USF high cost

toInterim Recommendation at 4 50.
v [d. at §157-61.
12]d. at §63.

assistance mechanisms would serve the
public interest.13 Moreover, the
conclusion of the eight-year USF
transition period further warrants -
reevaluation of the existing USF rules.

16. It is unfortunate that some
commenters in this proceeding appear
to have interpreted the Interim Notice as
a sign that we have lessened our
commitment to universal service goals,
for that is most assuredly not the case.
On the contrary, our intention to
proceed with a permanent rulémaking
on USF support reflects our desire to
ensure that our rules provide assistance
fairly, effectively, efficiently, and in a
manner consistent with technological
and competitive advancements within
the telecommunications industry. As we
undertake this evaluation of our support
mechanisms, we cannot foreclose the
possibility of revisions that may retarget
assistance, resulting in some carriers or
subscribers receiving more assistance
and others receiving less.

17. We therefore agree with the Joint
Board's determination that it would be
prudent to implement interim measures
to moderate USF growth during the
pendency of the permanent USF
rulemaking. As the Joint Board aptly
observed, past efforts to revise
jurisdictional separations procedures
have involved lengthy transition periods
to ease carriers’ adjustment to potential
jurisdictional shifts caused by the
separations changes. These transition
periods have significantly delayed full
implementation of new methodologies.
Because we shall soon initiate a
rulemaking to evaluate the current high
cost assistance mechanisms and,
perhaps, to revise those procedures, it is
sensible to adopt interim rules to
prevent large increases in the USF
during the pendency of the permanent
rulemaking.

18. We believe that these interim
measures should reduce difficulties that
might otherwise be experienced in
implementing new permanent
assistance mechanisms on a timely
basis. This prophylactic approach is
particularly appropriate because, in the
past, the USF has manifested an erratic
pattern of growth. The Joint Board
correctly observed that the comments
provided no real basis for assurance that
another sudden increase in the USF will
not occur within the next two years.
Indeed, explanations proffered b
commenters for sudden surges of the
USF level in the past are notably
speculative and unconvincing.14 We

13 See Interim Recommendation at 1§ 10-11.

14 See discussion in the Interim
Recommendations at ¥121 and 25, and clitations to
the record contained therein.

therefore agree with the Joint Board that
measures to moderate USF growth
would facilitate our ability to revise the
USF mechanisms, if necessary, without
jeopardizing the continued availability
of local telephone service at reasonable
rates.

19. We also concur in the Joint
Board's finding that the indexed cap
represents an effective means of
moderating USF growth during the
interim period. The Joint Board
explained that the indexed cap
approach affords a degree of certainty
regarding the total level of the USF that
is lacking in the proposal to index the
threshold for USF assistance to the rate
of growth in non-price cap carrier costs
per loop. That certainty is important,
because ensuring moderate USF growth
is the very rationale for adopting interim
measures. .

20. Using the rate of growth in the
total number of loops nationwide as an
index factor will ensure a stable,
moderate rate of growth during the
interim period.15 Although the adoption
of an absolute cap (or *“freeze”) pending
further rulemaking has precedent in this
proceeding, 16 we do not believe that a
freeze is essential to accomplish our
goal of preventing sudden, pronounced
increases in the USF during the interim
period. Allowing a moderate rate of
growth in the USF is sufficient to avoid
impedence of the permanent
rulemaking, and subsequent
implementation of its conclusions. At
the same time, allowing some USF
growth represents an attempt to
accommodate the concerns of
commenters who argue that additional
funds are needed for carriers that plan
to replace facilities in the short-term or
that may expand service to additional
customers. The rate of growth in total
loops is a suitable index factor, not only
because it has a demonstrated history of
stable, moderate growth, but also
because it reflects expansion in the
subscriber base of the nationwide
network. Using the rate of growth in the
total number of loops as the index factor
for the USF cap will accomplish our
goal of avoiding pronounced USF
growth during the two-year interim
period while continuing to ensure the
availability of basic local telephone
service at reasonable rates.

21. Contrary to the contentions of
some commenters, the Joint Board's
determination, some years ago, not to
recommend a cap on the total USF

15 As we explained in the Interim Notice. data
submitted on the public record annually by NECA
Indicate growth in the total number of loops ranging
from two to 3.6 percent from 1984 to 1991, the most
recent year for which data are available.

8 See n.53 in the Interim Recommendation.
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should not preclude a different
conclusion under the present
circumstances. As AT&T explained, and
the Joint Board reiterated in its Interim
Recommendation, regulatory changes
such as the freezing of study areas
boundaries and the initiation of price
cap incentive regulation for the
interstate rates of most large LECs bear
on the issue of what constitutes a

reasonable USF level.17 Moreover, itis

important to recall neither the Joint
Board nor this Commission ever
determined that $1 billion would
constitute a reasonable USF total for a
particular point in time. During the first
year of the USF transition, the fully
ghased-in USF amount would have

een only $445 million, and only one-
eighth of that amount was reflected in
interstate rates. Thus, consideration of a
USF cap may not have been of primary
importance in 1984, prior to the
beginning of USF implementation and
before there was any basis for evaluating
the reasonableness of USF growth,

22. Circumstances have changed
considerably since initial consideration
of the USF high cost mechanisms.
During the past eight years, the USF has
grown by approximately 60 percent,
with annual rates of growth ranging
from one percent to more than 19
percent. In light of our experience with
the USF since initial consideration of
the issues in 1984, the changed
regulatory environment and other
circumstances, and our desire to prevent
excessive USF growth during the
pendency of the permanent USF
rulemaking, we believe that the Joint
Board’s recommendation for an indexed
USF cap should be adopted.

23. We also concur in the Joint
Board'’s recommendation that the
indexed cap should be implemented by
adjusting the threshold for receiving
USF assistance. The Joint Board pointed
out that the effects of this means of
implementation upon recipient carriers
during 1994 would be extremely small,
and found that it has no potential to
diminish the continued availability of
local telephone service at reasonable
rates.1®8 We agree. Changes of this

17 Interim Recommendation at §17-19.

18 See discussion in the Interim Recommendation
at 152 and in n. 104, citing NECA's projection that
for 1994 the approximate maximum difference
between USF assistance under the current rules and
under the indexed cap approach recommended by
the Joint Board should be 18 cents per loop per
month. Those calculations were based on a 1993

- total that did not include prior period adjustments
nor administrative costs. For that reason, and
because the derivation of the USF under our part
36 rules does not, strictly speaking, include costs
other than current period expense adjustments, we
have decided to exclude prior period adjustments
and administrative costs from the indexed USF cap.

magnitude would have a de Minimis
effect, and even somewhat larger
changes should not cause significant
harm. Moreover, if circumstances
change, the Joint Board encouraged -
recipients who would experience a
significant adverse impact per loop per
month to submit waiver requests, and
we support that means of addressing
any unforeseeable problems that may
occur during the interim period.

24, We agree with and hereby adopt
as our own the Joint Board'’s analysis of
the procedural issues. specifically the
adequacy of the opportunity for
comment and the retroactive ratemaking
issue, raised in the comments. We
likewise adopt the Joint Board’s
conclusion that the determinations of
the Interim Recommendation and the
Interim Order should not prejudge the
issues for purposes of the permanent
USF rulemaking. Finally, we concur
with the Joint Board’s position that,
should the permanent USF rulemaking
conclude sooner than expected, the new
rules should replace the interim rules as
soon as practicable. In sum, we adopt
the recommendations of the Joint Board
in its Interim Recommendation, as well
as the Joint Board's reasoning in support
of those recommendations.

25. We indicated in the Interim Notice
our intention to put interim rules into
effect on January 1, 1994, explaining
that new USF tariffs generally go into
effect at the beginning of eacﬂ year.
Because the recommended indexed cap
approach which we are adopting
requires the calculation of USF totals
and index factors on a calendar year
basis, there is additional reason to
implement the interim rules at the
beginning of the year. Accordingly, we
find good cause Iy or making the rule
amendments effective on less than 30
days notice1¢ and shall require that the
interim rules become effective on
January 1, 1994.

V. Ordering clauses

26. Accordingly, pursuant to sections
1, 4(i), 221{c), and 410(c) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 221(c),
and 410(c), It is hereby ordered, that
part 36 of the Commission’s rules and
regulations, 47 CFR part 36 Subpart F—
Universal Service Fund, is amended as
shown below, effective January 1, 1994.

Compare Interim Recommendation at n. 105. We
emphasize, however, that we shall carefully
monitor any changes in those excluded costs during
the interim period, in order to ensure that the
purpose underlying adoption of the indexed cap is
not undermined.

19See § U.S.C. 553(d)(3).

List of Subjects in-47 CFR, Part 36
Communications common carriers,

. Reporting and recordkeeping

requirements. Telephone.

Federal Communications Commission,
William F. Caton,
Acting Secretary.

Part 36 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 36—JURISDICTIONAL
SEPARATIONS PROCEDURES;
STANDARD PROCEDURES FOR
SEPARATING
TELECOMMUNICATIONS PROPERTY
COSTS, REVENUES, EXPENSES,
TAXES AND RESERVES FOR
TELECOMMUNICATIONS COMPANIES

1. The authority citation for part 36
continues to read as follows:

Autheority: 47 U.S.C. 151, 154 (i) and (j),
205, 221(c), 403 and 410.

2. Section 36.601 is amended by
adding a new paragraph (c) to read as
follows:

§36.601 General.
* > L] * »

(c) During an interim period
commencing on January 1, 1994, and
terminating on January 1, 1996, the
annual amount of the total Universal
Service Fund shall not exceed the
amount of the total Universal Service
Fund for the immediately preceding
calendar year, increased by a rate equal
to the rate of increase in the total
number of working loops during the
calendar year preceding the June filing.
The total Universal Service Fund shall
consist. of the Universal Service expense
adjustments, including amounts
calculated pursuant to §§ 36.612(a) and
36.631. The rate of increase in total
working loops shall be based upon the
difference between the number of total
working loops on December 31 of the
year preceding the June filing and the
number of total working loops on
December 31 of the second year
preceding that filing, both calculated
pursuant to § 36.611(a)(8).

3. Section 36.622 is amended by
revising the first sentence of paragraph
(e) and by adding a new paragraph (c)
to read as follows:

§36.622 National and study area average
unseparated loop costs.

(a) National Average Unseparated
Loop Cost per Working Loop. Except as
provided in paragraph(c) of this
section, this is equar to the sum of the
Loop Costs for each study area in the
country as calculated pursuant to
§ 36.621(a) divided by the sum of the
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working loops reported in § 36.611(a)(8)
for each study area in the country.* * *

* L 4 * » *

{c) During an interim period
commencing on January 1, 1994, and
terminating on January 1, 1996, the
National Average Unseparated Loop
Cost per Working Loop shall be the
greater of:

{1) The amount calculated pursuant to
the method described in paragraph (a) of
this section; or

{2) An amount calculated to produce
_ the maximum total Universal Service
Fund allowable pursuant to § 36.601(c).

[FR Doc. 93-31838 Filed 12-29-93; 8:45 am)
BILLING CODE 6712-01-M

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 525 and 552
[Acquisition Circular AC-03-1]

General Services Administration
Acquisition Regulation;
impliementation of the Memorandum of
Understanding Between the United
States of America and the European
Economic Community (EC) on
Government Procurement and the
North American Free Trade Agreement

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Temporary rule.

SUMMARY: This Acquisition Circular
temporarily amends the General
Services Administration Acquisition
Regulation to implement the
Memorandum of Understanding
between the United States and the
-European Economic Community (EC) on
Government Procurement and the North
American Free Trade Agreement
(NAFTA) as approved by Congress.
DATES: Effective Date: January 1, 1994.
This amendment to the GSAR applies to -
solicitations issued on or after January
1, 1994.
Expiration Date: December 31, 1994,
Comment Date: February 28, 1994.
ADDRESSES: Comments should be
submitted to Marjorie Ashhy, Office of
GSA Acquisition Policy (VP), 18th and
F Streets, NW, Room 4006, Washington,
DC 20405.
FOR FURTHER INFORMATION CONTACT:
Edward J. McAndrew, Office of GSA
Acquisition Policy, (202) 501-1224.

SUPPLEMENTARY INFORMATION:
A. Background

a. The United States has entered into
agreements with EC and NAFTA

countries which provide, among other
things, for offers of EC and NAFTA
country end products over certain
thresholds without regard to the Buy
American Act. In addition, these
agreements provide an exemption from
the Buy American Act for EC and -
NAFTA construction materials
furnished under construction contracts
with an estimated value of $6,500,000 or
more. Consequently, no price
differential is to be applied to EC and
NAFTA country construction materials,
nor to offers of EC and NAFTA country
end products.

b. The evaluation criteria in GSAR
552.225-75, Buy American Act Notice-
Construction Materials, are modified to
eliminate the use of the 6 percent
evaluation factor where EC and NAFTA
country construction materials are
proposed for use under such contracts.

c. The provision at 552.225-8 and the
clause at 552.225-9 which implement
the General Services Administration
Board of Contract Appeals (GSBCA)
decision in International Business
Machines Corporation, GSBCA No.
10532-P, May 18, 1990, are revised to
reflect the NAFTA Implementation
Act's definition of Mexican or Canadian
end products as eligible products.

d. Section 525.402 is revised to reflect
the change in the threshold for :
application of the Trade Agreements
Act.

B. Determination to Issue a Temporary
Regulation

A determination has been made to
issue a temporary rule in order to meet
the January 1, 1994, effectivity date for
implementation of NAFTA. However,
pursuant to Public Law 98-577 and FAR
1.501, public comments are solicited
and will be considered in formulating a
final rule.

C. Executive Order 12866.

This temporary rule was not
submitted to the Office of Management
and Budget because it is not a
significant rule as defined in Executive
Order 12866, Regulatory Planning and
Review.

D. Regulatory Flexibility Act

The changes do not appear to have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et
sequentia because they permit offerors
to use EC and NAFTA country end
products or construction materials
above certain thresholds without
application of Buy American Act
preference. For this reason, a regulatory
flexibility analysis has not been

prepared. However, comments from
small entities concerning this temporary
change will be considered in accordance
with 5 U.S.C. 610. Such comments must
be submitted separately and cite 5
U.S.C. 601 et sequentia (Acquisition
Circular AC-93-1) in correspondence.

E. Paperwork Reduction Act

The provision at 552.225-75, Buy
American Act Notice-Construction
Materials, which is being modified by
this rule, does contain an information
collection requirement. However, the
revision does not affect the information
collection requirements which have
previously been approved by OMB and
assigned Control Number 3090-0198.

List of Subjects in 48 CFR Parts 525 and
552

Government procurement.

PARTS 525 AND 552—[AMENDED)

Accordingly, 48 CFR parts 525 and
552 are temporarily amended as follows:
1. The authority citation for 48 CFR
parts 525 and 552 continues to read as

follows:

Authority: 40 U.S.C. 486(c).

2, Section 525.203 is revised effective
January 1, 1994 through December 31,
1994 to read as follows:

§25.203 Evaluation of offers.

{a) The HCA or a designee may
authorize the use of a particular foreign
construction material when the use of a-
comparable domestic construction
material would unreasonably increase
the cost of the contract. The cost of a
particular domestic construction
material shall be determined to be
reasonable when the cost of such
material exceeds the cost of foreign
material by more than 6 percent. The
cost of construction material includes
all delivery costs to the construction site
and any applicable duty (whether or not
a duty-free entry certificate is issued).

" (b) The evaluation process described
in paragraph (a) of this section does not
apply to:

1) Excepted materials listed in the
solicitation; or ~

(2) European Community (EC)and *
North American Free Trade Agreement
(NAFTA) country construction materials
offered in response to solicitations for
construction contracts with an
estimated value of $6,500,000 or more.

(c) Offerors proposing to use foreign
construction materials (other than EC or
NAFTA country construction materials

" on contracts with an estimated value of

$6,500,000 or more) are required to

-provide adequate information for

Government evaluation under paragraph
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(a) of this section. Offerors may submit
alternate offers for comparable domestic
construction materials at stated prices.
When foreign construction material
(other than EC or NAFTA country
construction materials on contracts with
an estimated value of $6,500,000 or
more) is not authorized under paragraph
(a), evaluation of the offer must be based

- on the stated price, if any, for
~ comparable domestic material. If an

offeror proposing to use foreign
construction materials (other than EC or
NAFTA country construction materials
on contracts with an estimated value of
$6,500,000 or more) does not furnish
data on the cost of comparable domestic
construction materials, and the use of
foreign construction material is not
authorized, such offer must be rejected,
vnless the contracting officer is able to
obtain prices on comparable domestic
material which verifies that domestic
prices are unreasonable.

(d) The contracting officer shall add 6
percent to the cost of foreign '
construction materials (other than EC or
NAFTA country construction materials
on contracts with an estimated value of
$6,500,000 or more) authorized for use
in accordance with paragraph (a) of this
section, to the prices offered, if
applicable, for evaluation purposes
only. :
3. Section 525.205 is revised effective
January 1, 1994 through December 31,
1994 to read as follows:

525.205 Solicitation provision and
contract clause.

The contracting officer shall insert the
provision at 552.225-75, Buy American
Act Notice—Construction Materials in
solicitations for construction that
include the Buy American Act—
Construction Materials clause at FAR
52.225-5 and have an estimated value
less than $6,500,000. Alternate I shall be
used for construction contracts with an
estimated value of $6,500,000 or more
that include the Buy American Act—
Construction Materials Under European
Community Agreement and NAFTA
clause at FAR 52.225-15.

4. Section 525.402 is amended
effective January 1, 1994 through
December 31, 1994 by removing
*$176,000” from the last sentence of
paragraph (a) and substitute “$182,000".

5. Section 552.225-8 is revised
effective January 1, 1994 through
December 31, 1994 to read as follows:
§52.225-8 Trade Agreements Act
Certificate.

As prescribed.in 525.407(a), insert the
following provision:

Trade Agreements Act Certificate (Jan 1994)
{Deviation FAR 52.225-8) .

(2) The Offeror, by signing this offer,
certifies that each end product to be
delivered under this contract is a U.S. made
end product, a designated country end
product, a Caribbean Basin country end
product, a Canadian end product or a
Mexican end product as defined in the clause
entitléd “Trade Agreements Act” at 48 CFR
552.225-9. ’

(b) Offers will be evaluated in accordance
with' subpart 25.4 of the Federal Acquisition
Regulation except that offers of U.S. made
end products, designated country end
products, Caribbean Basin end products, -
Canadian end products, or Mexican end
products shall be evaluated without the
restrictions of the Buy American Act or the
Balance of Payments Program.

{End of Provision)

6. Section 552.225~9 is revised
effective January 1, 1994 through
December 31, 1994 to read as follows:

552.225-9. Trade Agreements Act.
As prescribed in 525.407(a), insert the
following clause.

Trade Agreements Act (Jan 1994) (Deviation
FAR 52.225-9)

(a) This clause implements the Trade
Agreements Act of 1979 (19 U.S.C. 2501~
2582) by providing a preference for U.S.
made end products, designated country end
products, Caribbean Basin country end
products, Canadian end products or Mexican
end products over other products.

*“Caribbean Basin country end products,”
as used in this clause, means an article that:
(1) Is wholly the growth, product, or
manufacture of a Caribbean Basin country (as
defined in section 25.401 of the Federal
Acquisition Regulation (FAR)), or (2) in the
case of an article which consists in whole or
in part of materials from another country or
instrumentality, has been substantially
transformed into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was so transformed. The term
includes services (except transportation
services) incidental to its supply; provided
that the value of those incidental services
does not exceed that of the product itself. It
does not include service contracts as such.
The term excludes products that are
excluded from duty free treatment from
Caribbean countries under the Caribbean
Basin Economic Recovery Act (19 U.S.C.
2703(b)). These exclusions presently consist
of: (i) Textiles and apparel articles that are
subject to textile agreements; (ii) footwear,
handbags, luggage, flat goods, work gloves,
and leather wearing apparel not designated
as eligible articles for the purpose of the
Generalized System of Preference under title
V of the Trade Act of 1974; (iii) tuna,
prepared or preserved in any manner in
airtight containers; (iv) petroleum, or any
product derived from petroleum; and (v)

-watches and watch parts (including cases,

bracelets and straps) of whatever type
including, but not limited to, mechanical,
quartz digital or quartz analog, if such
watches or watch parts contain any material
that is the product of any country to which

the Tariff Schedule of the United States
(TSUS) column 2 rates of duty apply.

“Designated country end product,” as used
in this clause, means an article that: (1) Is
wholly the growth, product, or manufacture
of the designated country (as defined in
section 25.401 of the Federal Acquisition
Regulation (FAR)), or (2) in the case of an
article which consists in whole or in part of
materials from another country or
instrumentality, has been substantially
transformed into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was so transformed. The term
includes services (except transportation
services) incidental to its supply, provided
that the value of those incidental services
does not exceed that of the product itself. It
does not include service contracts as such.

“Canadian end product,” as used in this
clause, means an article that: (1) Is wholly
the growth, product, or manufacture of
Canada, or {2) in the case of an article which
consists in whole or in part of materials from
another country or instrumentality, has been
substantially transformed in Canada into a
new and different article of commerce with
a name, character, or use distinct from that
of the article or articles from which it was
transformed. The term includes services
(except transportation services) incidental to
its supply; provided, that the value of those
incidental services does not exceed that of
the product itself. It does not include service
contracts as such.

“Mexican end product,” as used in this
clause, means an article that: (1) Is wholly
the growth, product, or manufacture of
Mexico, or (2) in the case of an article which
consists in whole or in part of materials from
another country or instrumentality, has been
substantially transformed in Mexico into a
new and different article of commerce with
a name, character, or use distinct from that
of the article or articles from which it was so
transformed. The term includes services
(except transportation services) incidental to
its supply, provided that the value of those
incidental services does not exceed that of
the product itself. It does not include service
contracts as such.

“End products,” as used in this clause,
means those articles, materials, and supplies
to be acquired under this contract for public
use.

*“U.S. made end product,” as used in this
clause, means an article which: (1) Is wholly
the growth, product, or manufacture of the
United States, or (2) in the case of an article

* which consists in whole or in part of

materials from another country or
instrumentality, has been substantially
transformed in the United States into a new
and different article of commerce with a
name, character, or use distinct from that of

the article or articles from which it was so

transformed.

“Nondesignated country end products,” as
used in this clause, means any end product
which is not a U.S. made end product,
designated country end product, Caribbean
Basin Country end product, Canadian end
product or Mexican end product.

“United States," as used in this clause,
means the United States, its possessions,
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Puerto Rico, and any other place which is
subject to its jurisdiction, but does not
include leased bases or trust territories.

(b) The Contractor agrees to deliver under -

this contract only U.S. made end products,
designated country end products, Caribbean
Basin country end products, Canadian end
products or Mexican end products or, if a
national interest waiver is granted under
section 302 of the Trade Agreements Act of
1979, nondesignated country end products.
Only if such waiver is granted may a
nondesignated country end product be
delivered under this contract(s).

(c) Offers will be evaluated in accordance
with the policies and procedures of Part 25
of the FAR except that offers of U.S. made
end products, designated country end
products, Caribbean Basin end products,
Canadian end products or Mexican end
products shall be evaluated without the
restrictions of the Buy American Act or the
Balance of Payments Program.

(End of Clause)
7. Section 552.225-75 is revised

effective January 1, 1994 through
December 31, 1994 to read as follows:

552.225-75 Buy American Act Notice—
construction materials.

As prescribed in 525.205, insert the
following provision:

Buy American Act Notice—Construction
Materials (Jan 1994)

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS COST COMPARISON

(a) The Buy American Act (41 U.S.C. 10)
generally requires that only domestic
construction material be used in performing
this contract (See the clause entitled “Buy
American Act—Construction Materials”).
This requirement does not apply to the
excepted construction material or
components listed below:

(List Applicable Excepted Materials or
Indicate “None.")

(b) Offers based on the use of other foreign
construction material may be acceptable for
award if the Government determines that—

(1) Comparable demestic construction
material in sufficient and reasonably
available quantities, of a satisfactory quality,
is unavailable; or -

(2) Use of comparable domestic
construction material is impracticable or
would unreasonably increase the cost of this
contract.

(c} Any offer based on the use of one or
more other foreign construction materials
ohall include current data, based on a
reasonable canvass of suppliers, in the format
listed in paragraph (g) below, clearly
demonstrating that the cost of each other
foreign construction material, plus 6 percent,
is less than the cost of each comparable
domestic construction material. The cost of
construction material shall include all
delivery costs to the construction site and
any applicable duty (whether or not a duty-
free entry certificate may be issued).

(d) For evaluation purposes, the
Government will add to the offer 6 percent

of the cost of other foreign construction
material that qualifies for acceptance under
paragraph (c) above.

(e) When offering other foreign
construction material, offerors may also offer,
at stated prices, any available comparable
domestic construction material to avoid the
possibility that the entire offer will be
rejected if the other foreign construction
material is not accepted under (c) above. If
any other foreign construction material does
not qualify for acceptance under paragraph
(c) above, the Government will evaluate the
offer on the basis of the stated price for

.comparable domestic construction material,

and the Offeror shall be required to furnish
such domestic construction material at that
price. If the Offeror does not state a price for
a comparable domestic construction material,
and the other foreign construction material
does not qualify for acceptance under
paragraph (c) above, the offer will be rejected
in sealed bid procurements and may be
rejected in negotiated procurements.

(f) If the foregoing procedure results in a
tie between a foreign offer as evaluated and
a domestic offer, award shall be made on the
domestic offer. In such case, offers proposing
to use any foreign construction material will
be considered to be foreign offers.

(g) For evaluation purposes under
paragraph (c) above, the following
information and any applicable supporting
data based on the canvass of suppliers shall
be included in the offer for the use of one or
more other foreign construction materials:

v

Construction material description

Unit of meas-
ure

Cost (dol-

Quantity tars)"

ltem 1:
Foreign construction material.

Comparable domestic construction material.

item 2: .
Foreign construction material.

Comparable Domestic construction material.

*Include all delivery costs to the construction site and any applicable duty.

(End of Provision)

Alternate I (JAN 1994). If Alternate 1 is
used, paragraphs (a) and (f) of the basic
clause should be deleted and the following
paragraphs (a) and (f) substituted. In
addition, two asterisks should be inserted
after the phrase ‘‘Foreign construction
material” each time it appears in the chart in
paragraph (g) and the following explanation
added at the bottom of the chart *“** Do not
include EC or NAFTA country construction
materials.”

(a) The Buy American Act (41 U.S.C. 10}
generally requires that only domestic
construction material be used in performing
this contract. However, the Memorandum of
Understanding between the United States of
America and the European Community (EC)
on Government procurement and the North
American Free Trade Agreement (NAFTA)
exempt EC and NAFTA country construction
material from application of the Buy
American Act. (See FAR 52.225-15
*“Construction Materials under European

Community and NAFTA Agreements”).
Therefore, the Contractor shall use only
domestic construction material, EC
construction materials, or NAFTA country
construction materials in the performance of
this contract except for other foreign
construction materials, if any, listed below.
*“Other foreign construction material,” as
used in this provision, means construction -
material that is not EC or NAFTA country
construction material as defined in FAR
52.225-15.

(List Applicable Excepted Materials or
Indicate “None."”)

(f) If the foregoing procedure results in a
tie between an offer that includes other
foreign construction material as evaluated
and an offer that includes domestic, EC or
NAFTA construction material, award shall be
made on the offer providing domestic, EC or
NAFTA construction material.

Dated: December 22, 1993.
Richard H. Hopf, 111,
Associate Administrator for Acquisition )
Policy.
[FR Doc. 93-31966 Filed 12-29-93; 8:45 am)
BILLING CODE 6820-81-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1805
[NFS Case No. 941414]

Expedited Implementation of the North
American Free Trade Agreement;
NASA FAR Supplement Synopsizing
Requirements

AGENCY: Office of Procurement,
Procurement Policy Division, NASA,
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ACTION: Interim rule with request for
comments.

SUMMARY: The North American Free
Trade Agreement (NAFTA) requires that
all procurements covered by it must be
synopsized in the Commerce Business
Daily. In this rule, NASA is
implementing internal regulations
concerning synopses of requirements
wliere contract award and performance
will take place outside the U.S.

DATES: This interim rule is effective
January 1, 1994; comments must be
received on or before February 28, 1994.
ADDRESSES: Comments may be
submitted to Mr. William T. Childs, .
NASA Headquarters, Office of
Procurement (Code HP), Washmgton.
DC 20546.

FOR FURTHER INFORMATION CONTACT:
William T. Childs, (202) 358—0454.
SUPPLEMENTARY INFORMATION: The North
American Free Trade Agreement
(NAFTA) requires that all procurements
covered by it must be synopsized in the
Commerce Business Daily. This

. requirement may be impractical for’
some procurements made in overseas
locations. Therefore, the FAR provides
that defense agencies may develop
internal regulations concerning
synopses of requirements where
contract award and performance will
take place outside the U.S.

NAFTA applies to procurements of
supplies and services (with some
exceptions, such as R&D). Although
there are several different dollar
thresholds in NAFTA, it is generally not
possible to know at the time of synopsis
which threshold applies, or whether a
NAFTA-covered firm will propose.
Therefore, all actions must be
synopsized at the lowest applicable
threshold.

Impact

NASA certifies that this regulation
will not have a significant economic
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). The regulation
imposes no new burdens on the public
under the Paperwork Reduction Act, as
implemented at 5 CFR part 1320.

List of Subjects in 48 CFR Part 1805. .

Government procurement.
Tom Luedtke,

Acting Deputy Associate Administrator for
Procurement.

PART 1805—PUBLICIZING CONTRACT
ACTIONS

1. The authority citation for 48 CFR
part 1805 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

2. In section 1805.202, the existing
paragraph is designated as paragraph
{a), and a new paragraph (b) is added as
follows:

1805.202 Exceptions.
* * * * *

(b) In accordance with FAR
5.202(a){12), unless another exception
applies, contract actions that will be
made and performed outside the United
States shall be synopsized in the
Commerce Business Daily as follows:
The contracting officer shall synopsize:
(1) All contract actions for supplies or
services (other than R&D and
construction) with an estimated value
above $25,000, and (2) all contract
actions for construction with an
estimated value above $6,500,000.

|FR Doc. 93-31996 Filed 12-29-93; 8:45 am])
BILLING CODE 7510-01-M

GENERAL SERVICES
ADMINISTRATION

Board of Contract Appeals
48 CFR Part 6101

Rules of Procedure of the General
Services Administration Board of .
Contract Appeals

AGENCY: Board of Contract Appeals,
General Services Administration.

ACTION: Final rule.

SUMMARY: This document contains final
revisions to the rules governing
proceedings before the General Services
Administration Board of Contract
Appeals (Board). It supersedes the
current rules of procedure of the Board
in their entirety. The Board by majority
vote has adopted these revised rules
pursuant to its authority contained in
section 111 of the Federal Property and
Administrative Services Act of 1949
{commonly known as the Brooks Act)
and the Contract Disputes Act of 1978.
The revised rules will govern bid protest
proceedings before the Board pursuant
to the Brooks Act and contract appeals
pursuant to the Contract Disputes Act of
1978, as well as any applications for
costs incurred with regard to such
protests and appeals. These revisions
will clarify the Board's procedures in
certain respects, as well as streamline
those procedures to ensure that cases
are processed in the most efﬁc1ent
possible manner.

EFFECTIVE DATE: January 3, 1994.

FOR FURTHER INFORMATION CONTACT:
Wilbur T. Miller, Chief Counsel, GSA
Board of Contract Appeals, (202) 501~
0891. Copies of the rules may be .

obtained from: Office of the Clerk of the
Board, (202) 501-01186.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

The General Services Administration
certifies that these revisions will not
have a significant economic impact on
a substantial number of small entities

within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Background

On December 22, 1992, the Board
published in the Federal Register (57
FR 60783) a notice inviting written
comments on proposed revisions to its
rules of procedure. This notice
announced the Board’s intention to
revise its existing rules of procedure, 48
CFR part 6101, and explained that the
purpose of the proposed revisions was
to clarify the Board’s procedures in
certain respects, as well as to streamline
those procedures so as to ensure that
cases are processed in the most efficient
possible manner. The notice explained
how to obtain copies of the proposed
rules and invited interested persons to
submit comments by February 12, 1993.

The Board received extensive
comments from the public and from
federal agencies. After consideration of
these comments, the Board’s members
adopted the proposed rules, as revised,
by majority vote.

The most significant changes made by
the Board's new rules are highlighted in
the next section of the preamble.
Following that, the preamble
summarizes the more significant
comments received by the Board during
the comment period and indicates how
these comments were addressed in
preparing the final version of the rules.

Highlights of Significant Changes
Contained in the New Rules

The new rules contain several
significant refinements of the Board’s
prior procedures. The definition of
“filing"" (section 6101.1(b)) has been
changed to provide that all materials
except a notice of appeal and an -
application for costs are filed when
received by the Office of the Clerk
during working hours. Specific rules are
provided for the two mentioned
exceptions. In addition, a new
subparagraph is added to provide
guidance for filing of pleadings by
facsimile transmission, and the working

' hours of the Board for filing purposes

are specifically noted (section
6101.1(b)(15)); section 6101.38(a)
contains related changes specifying the
hours of the Clerk.

The rule relating to the computation
of time (section 6101.2) has been revised
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to provide for situations where the
Board is required to close due to
inclement weather or other emergency.
In addition, changes have been made to
the method of calculating short time
deadlines. Weekends and holidays
under the proposed change would count
only when a time deadline is eleven or
more days, rather than seven as
formerly, and the number of exceptions
to this rule has been reduced.

The Board has made several changes
in the rule pertaining to the filing of
cases (section 6106.5). A category of
participation in a case has been added,
as the Board may, in its discretion,
permit an entity to participate in a
special or limited way, such as by filing
an amicus curiae brief. Section
6101.5(b)(3)(iii) includes changes
governing timeliness of a protest where
a protester first protests to the procuring
agency. A denial of an agency protest
based on an alleged impropriety
apparent on the face of the solicitation
(or amendment) would give the
protester no more than ten working days
to protest to the Board, even if more
than ten days are available after the
agency denial before submission of bids
or proposals. This proposed rule alters
the practice under the existing rule and
case law. Section 6101.5(b)(4) provides
that an intervention filed after an
amendment to a protest will be timely
within four working days of receipt of
the amendment, but such intervention
may relate only to the newly raised
ground of protest added by the
amendment. Section 6101.5(d) contains
more specificity as to the requirements
placed on the contracting officer to give
notice of the protest.

With regard to appearances before the
Board, the rules have been revised to
provide expressly that business entities
may be represented only by an attorney
or by an appropriate official or .
employee (section 6101.6(a)). Entities
may not be represented by a non-
attorney consultant. A motion to
withdraw.an appearance is now
required and the contents of such a
motion are stated.

With regard to pleadings, the rules
have been revised to provide that in an
appeal, a dispositive motion or a motion
for a more definite statement may be
filed in lieu of the answer only with the
permission of the Board (section
6101.7(c)). Protest answers are now due
no later than ten working days after the
filing of the protest, rather than fifteen
calendar days, and the time limits for
filing amendments to a protest have
been clarified.

The rule governing summary relief
motions (section 6101.8(g)) has been
substantially revised. Reference to such

motions being available only in appeals
has been deleted. Parties are advised
that a motion for summary relief should
be filed only when a party believes that
based upon uncontested material facts,
it is entitled to relief in whole or in part
as a matter of law. Both the moving and
opposing parties must file separate
documents in addition to their briefs
detailing the alleged uncontested facts
and material facts which allegedly
remain in dispute. The opposing party
is cautioned that it may not rest upon
the mere allegations or denials of its
pleadings; if its response contests facts
asserted by the movant, it must set forth
specific facts showing that there is a
genuine issue of material fact. If the

. adverse party does not so respond,

summary relief, if appropriate, shall be

“entered against it. For good cause

shown, if an opposing party cannot
present facts essential to justify its
opposition, the Board may defer ruling
on the motion to permit affidavits to be
obtained or other discovery to be
conducted.

The rule governing conferences
(section 6101.10) has been revised to
provide expressly for the possibility of
employment of alternative dispute
resolution techniques. The possibilities
include appointment of a neutral from
within the Board to conduct the
alternate proceedings.

The rules governing the Board’s small
claims and accelerated procedures
(sections 6101.13, 6101.14) have been
entirely rewritten. The changes are
intended to clarify and simplify the
rules, not substantively alter the
practice in these areas. References to
specific deadlines in such cases have
been deleted; the new rules state that
the Board will establish in each case
such procedures as are appropriate for
resolution of the case within the
applicable time frame.

The Board made several revisions to
the rules relating to discovery (sections
6101.15, 6101.16, and 6101.17).
Discovery will be available in all cases
only to the extent incorporated into a
discovery plan that is approved by the
Board. Permissive intervenors and other
persons granted limited rights of
participation may be permitted rights of
discovery in accordance with an order
of the Board. Time limits for raising
objections to discovery requests are
established in section 6101.15(f)(2), and
a requirement is added that parties
attempt to resolve discovery disputes
before bringing such disputes to the

attention of the Board. The parties must

now ask the Board for an order
authorizing the taking of depositions in
appeals as well as protests (section
6101.16).

Answers in protest cases must be
amended within five working days after
service, and the rules contain a new
requirement that a party that has
responded to written interrogatories,
requests for admission, or requests for
production of documents, upon
becoming aware of deficiencies or
inaccuracies in its original responses, or.
upon acquiring additional information
or additional relevant documents, shall
supplement its responses (section
6101.17(f)).

Sanctions and disciplinary
proceedings are governed by an entirely
new section 6101.18. (Former section
6101.18, permitting the appointment of
hearing examiners in certain cases, has
been eliminated.) Parties and their
representatives are advised to adhere to
the Board’s orders and to applicable

- statutes and regulations providing

standards of conduct. Attorneys are
advised to adhere to the rules of
professional conduct and ethics of the
jurisdictions in which they are licensed. .
Specific sanctions, such as preclusion of
issues or evidence or dismissal of a case,
are provided for misconduct by a party.
The rule also provides for further
disciplinary proceedings in appropriate
circumstances.

The rule addressing dismissals
(section 6101.28) has been completely
rewritten. It now specifies that every
dismissal will be with prejudice to
reinstatement, unless otherwise
requested. The rule also shortens the
period of time after which a dismissal
without prejudice will convert to one
with prejudice, unless otherwise
provided by the Board.

The new rules contain a number of
changes to the rules dealing with Board
decisions and reconsideration of those
decisions (sections 6101.29, 6101.30,
and 6101.32). Section 6101.29(b)(2) now
advises the parties that in a protest, the
Board ordinarily will, within the forty-
five-day period applicable to the
original protest, decide all issues,
including those raised by amendment or
intervention. However, in instances
when the decision cannot be rendered
within that period, the Board will
whenever possible notify the parties
prior to the originally-scheduled hearing
date, or date for record submission, if it
believes that because of a new ground
of protest raised by an amendment or by
an intervention, the protest might not be
decided within the original forty-five-
day period.

Section 6101.30 has been
substantially rewritten to clarify
conditions for making a request for full
Board consideration and has been
changed to provide for full Board
consideration upon majority vote of the
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Board’s judges. The time limits for and
effect of filing a motion for
reconsideration have also been clarified.
The limits are thirty calendar days in an
appeal and seven working days in a
protest after the date of receipt by the
moving party of the decision or order
(section 6101.32(c)). A pending motion
for reconsideration does not affect the
finality of a decision or suspend its
operation.

Section 6101.35 has been rewritten to
provide guidelines and time limits for
the filing of cost applications. These
include the submission of exhibits
documenting the claimed costs, signed
and verified by appropriate persons.
Applications may now be filed with
regard to protests as well as appeals, -
within thirty calendar days after a final
disposition (including the running of
the period for appeal).

Summary of Comments

The Board received written comments
from twenty-seven commentators.
Commentators included federal
agencies, components of federal
agencies, two bar association groups,
four attorneys in private practice who
have practiced before the Board, and
one corporation. Four commentators
had only brief, general comments on the
rules; the other twenty-three addressed
twenty-nine of the forty rules. The
Board carefully considered each
comment, and many suggestions
contained in the comments were
adopted. The more significant
comments are discussed below in a
section-by-section format.

Section 6101.1 (Scope of Rules;
Definitions; Construction; Rulings and
Orders; Panels; Situs)

At the suggestion of one commentator,
the statement that an appeal may be
filed by submitting a written notice of
appeal to the contracting officer has
been deleted from section 6101.1(b)(5).

-An appeal is to be filed with the Clerk
of the Board. At the suggestion of two
commentators, a new subparagraph is
added to section 6101.1(b}(5) to provide
guidance on filing pleadings by
facsimile transmission, and section
6101.1(b)(15) now provides the working
hours of the Board for filing purposes.

Section 6101.2 (Time: Enlargement;
Computation)

All four commentators who addressed
this rule suggested that it should clarify
the exceptions to the time computation
rules and address situations when the
Clerk’s Office closes early. Section
6101.2(c), relating to the computation of
time, has been amended to provide for
situations where the Board is requiired

to close due to inclement weather or
other emergency. In addition, changes
have been made to the method of
calculating short time deadlines.
Weekends and holidays would count
only when a time deadline is eleven or
more days, rather than seven as
formerly, so as to conform to the Federal
Rules of Civil Procedure, and the
number of exceptions to this rule has
been reduced.

Section 6101.3 (Service of Papers)

At the suggestion of two
commentators, the current practice
regarding the filing of discovery papers
with the Board has been changed. Now,
discovery requests and responses are
not to be filed with the Board, unless
the Board orders otherwise.

Section 6101.4 (Appeal File; Protest
File)

Pagination requirements are included
in section 6101.4(d). At the suggestion
of five commentators, the requirement
that the entire file be consecutively
paginated has been dropped. Instead,
the pages within each exhibit shall be
numbered consecutively unless the
exhibit already is paginated in a logical
manner.

Section 6101.5 (Filing Cases; Time
Limits for Filing; Docketing; Notice of
Protest by Contracting Officer)

Two commentators suggested that an
intervenor should be required to
support any additional grounds of
protest it might assert in the same
manner as a protester. (Indeed, one
commentator suggested that protesters
be held to a higher standard than that
set for intervenors.) Section 6106.5(a)(4)
now provides that all new grounds of
protest asserted by intervenors must be
described in the same manner as those

" supporting a protest (section

6101.7(b)(2)(v)). _

Four commentators supported the
change to section 6101.5(b)(3)(iii)
governing timeliness of a protest where
a protester first protests to the procuring
agency. A denial-of an agency protest
based on an alleged impropriety
apparent on the face of the solicitation
(or amendment) would give the
protester no more than ten working days
to protest to the Board, even if more
than ten days are available after the
agency denial before submission of bids
or proposals. This rule alters the
practice under the existing rule and case
law, to require protesters to pursue
matters promptly once they have been
raised.

Section 6101.5(b)(4) provides that an
intervention filed after an amendment to
a protest will be timely within four

working days of receipt of the
amendment, but such intervention may
relate only to the newly raised ground
of protest added by the amendment.
Two commentators specifically
supported this change.

ection 6101.5(d) contains more
specificity as to the requirements placed -
on the contracting officer to give notice
of the protest, and shortens from five to
three working days the time in which
the contracting officer must notify the
Board that all interested parties have
been notified of the protest. The
proposed version of this rule shortened
the time period from five days to one
day; in response to the concerns of three
commentators that their agencies would
be hard pressed to comply, the final
version specifies three-day notice.

Section 6101.6 (Appearances; Notice

- of Appearance)

Section 6101.6 has been amended to
provide expressly that business entities
may be represented only by an attorney
or by an appropriate official or
employee. Entities may not be
represented by a non-attorney
consultant. One commentator
questioned whether this limitation was
consistent with the Board’s statutory
obligation to provide, to the extent
practicable, the informal, expeditious,
and inexpensive resolution of disputes.
The purpose of section 6101.6 is to
provide to corporations and other
business entities a parallel privilege of
Pro se representation. Such a party is
not permitted under the rule to retain a
non-party, non-attorney representative,
such as a consultant, which could be
construed as the unauthorized practice
of law.

Section 6101.7 (Pleadings)

Section 6106.7(c}(1) has been )
amended to provide that, in an appeal,
a dispositive motion or a motion for a
more definite statement may be filed in
lieu of the answer only with permission
of the Board. The proposed version of
this section provided that a dispositive
motion or motion for a more definite
statement could not be filed in lieu of
an answer. Six commentators objected
to the change, noting that agency
counsel sometimes receive appeals that
are subject to summary dismissal, and,
in such situations, drafting an answer is
a waste of agency resources. The Board
is concerned that the filing of
dispositive miotions in lieu of answers at
the last allowable moment slows appeal
proceedings. It recognizes, however,
that some appeals are proper subjects
for dispositive motions. The rule has
been revised in response to the
comments received.
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Pursuant to section 6101.7(c)(2),
protest answers are now due no later
than ten working days after the filing of.
the protest, rather than fifteen working
days. Three agency counsel objected to
the shortening of this time period;
however, the Board concluded that the
prompt filing of answers is helpful to
the development of a case.

Section 6101.7(f}(2) clarifies the time
limits for filing amendments to a protest
and reflects the suggestions of five
commentators that leave of the Board
not be required to amend a protest to
include an additional ground of protest.

Section 6101.8 [Motions)

Section 6106.8(g), governing summary
relief motions, has been substantially
revised along lines proposed by five
commentators. Reference to such )
motions being available only in appeals
has been deleted. Parties are advised
that a motion for summary relief should
be filed only when a party believes that
based upon uncontested material facts,
it is entitled to relief in whole or in part
as a matter of law. Both the moving and
opposing parties must file separate
documents in addition to their briefs
detailing the alleged uncontested facts
and material facts which allegedly
remain in dispute. The opposing party
is cautioned that it may not rest upon
the mere allegations or denials of its
pleadings; if its response contests facts
asserted by the movant, it must set forth
specific facts showing that there is a
genuine issue of material fact. If the
adverse party does not so respond,
summary relief, if appropriate, shall be
entered against it. For good cause
shown, if an opposing party cannot
present facts essential to justify its
opposition, the Board may defer ruling
on the motion to permit affidavits to be
_obtained or other discovery to be
~ conducted.

Section 6101.10 (Conferences;
Conference Memorandum; Prehearing
Order; Prehearing and Presubmission
Briefs)

This section has been amended to
provide expressly for the possibility of
employment of alternative dispute
resolution techniques. At the suggestion
of five commentators, the possibilities
include appointment of a neutral from
within the Board, including the panel
chairman, to conduct the alternate
proceedings.

Section 6101.15 (General Provisions
Governing Discovery)

Under changes to section 6106.15(d),
discovery wilil be available in all cases
only to the extent incorporated into a
discovery plan that is approved by the

Board. One commentator actively
supported this change, and none
criticized it. Similarly well-received was
the new provision that permissive
intervenors and other persons granted
limited rights of participation may be
permitted rights of discovery in
accordance with an order of the Board.
Time limits for raising objections to
discovery requests are established in
section 6101.15(f)(2). The proposed rule
required objections to discovery
requests in appeals to be filed within
ten working days. Four commentators
requested a longer time period. The rule
now provides that such objections must
be filed in fifteen calendar days. The
limited period is intended to promote
identification and resolution of
objections sufficiently early that they
will not delay responses to discovery
requests. Finally, at the suggestion of
two commentators, section 6101.15(f)(3)
adds a requirement that parties attempt
to resolve discovery disputes before
bringing such disputes to the attention
of the Board.

Section 6101.16 (Depositions)

The parties must now ask the Board
for an order authorizing the taking of
depositions in appeals as well as
protests. One commentator felt this
unnecessarily involved the Board in a
matter easily resolved by the parties;
another commentator supported the
change. The Board adopted the change
in an effort to focus the parties’
attention on the necessity for specific
depositions, and to increase control
against excessive discovery.

Section 6101.17 (Interrogatories)

Section 6101.17(a) is revised to
require answers to interrogatories in
protest cases within five working days
after service. The Board’s current rule
requires answers within ten calendar
days, and five commentators suggested
that the more liberal time period be
maintained. The revised rule retains the
five-day filing requirement, but provides
that the time period established in the
rules may be altered by the panel
chairman in any case in which a
different period is requested.

At the suggestion of two
commentators, section 6101.17(f)
contains a new requirement that a party
that has responded to written
interrogatories, requests for admission,
or requests for production of
documents, upon becoming aware of
deficiencies or inaccuracies in its
original responses, or upon acquiring
additional information or additional
relevant documents, shall supplement
its responses.

Section 6101.18 (Sanctions and Other
Proceedings)

Section 6101.18, permitting the
appointment of hearing examiners in
certain case, has been eliminated in its
entirety. The one comment received on
this change was supportive. A new
section 6101.18 is added to govern
sanctions and disciplinary proceedings.

_Portions of this rule replace former
provisions that appeared in sections
6101.10(d) and 6101.15(g). Parties and
their representatives are advised to
adhere to the Board’s orders and to
applicable statutes and regulations
providing standards of conduct. In the’
proposed version of section 6101.18(a),
attorneys were to required to follow the
American Bar Association’s Model
Rules of Professional Conduct. In
response to the concerns of six
commentators, that subsection advises
attorneys to the rules of professional
conduct and ethics of the jurisdictions
in which they are licensed. The rule
also states that the Board will also look
to voluntary professional guidelines in
evaluating an individual’s conduct.

Section 6101.28 (Dismissals)

In response to five comments
received, section 6101.28 has been
completely rewritten. Every
commentator suggested that the

s proposed rule lacked clarity, and one
noted that grounds for dismissal should
not be mixed with types of dismissals.
The current rule specifies that every
dismissal will be with prejudice to
reinstatement, unless otherwise
requested. The rule also shortens the
period of time after which a dismissal
without prejudice will convert to one
with prejudice, unless otherwise
provided by the Board.

Section 6101.29 (Decisions)

Section 6101.29(b)(2) now advises the
parties that in a protest, the Board
ordinarily will, within the forty-five-day
period applicable to the original protest,
decide all issues, including those raised
by amendment or intervention.
However, in instances when the
decision cannot be rendered within that
period, the Board will whenever
possible notify the parties prior to the
originally-scheduled hearing date, or
date for record submission, if it believes
that because of a new ground of protest
raised by an amendment or by an
intervention, the protest might not be
decided within the original forty-five-
day period. This addition to section
6101.29 was supported by all three
commentators commenting on this rule.
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Section 6101.30 (Full Board
Consideration)

This section has been substantially
rewritten to clarify conditions for
making a request for full Board
consideration. Section 6101.30(a)
requires that a request for full Board
consideration must be made after the
panel to which the case is assigned has
issued its decisions on a motion for
reconsideration or relief from decision.
Two commentators suggested that this
entailed too much delay; however, the
Board determined that it \vas useful to
an informed consideration of such a
request. Section 6101.30(b) has been
changed to provide fur full Board
consideration upon majority vote of the
Board’s judges. This change was
strongly supported by three of the four
commentators commenting on this rule.

Section 6101.32 (Reconsideration;
Amendment of Decisions; New
Hearings)

Section 6101.32(c) clarifies time
limits for filing a motion for
reconsideration. The limits are thirty
calendar days in an appeal and seven
working days in a protest after the date
of receipt by the moving party of the
dacision or order. At the suggestion of
one commentator, section 6101.32(d)
has been added to clarify that a motion
pending under this rule does not affect *
the finality of a decision or suspend its
operation.

Section 6101.35 (Award of Costs)

Section 6101.35 has been rewritten to
provide guidelines and time limits for
the filing of cost applications. These
include the submission of exhibits
documenting the claimed costs, signed
and verified by appropriate persons.
Applications may now be filed with
regard to protests as well as appeals,
within thirty calendar days after a final
disposition (including the running of
the period for appeal). All three
commentators commenting on this rule
supported the guidelines and time
limits.

List of Subjects in 48 CFR Part 6101

Administrative practice and
procedures, Government procurement.

Adoption of Revised Rules

For the reasons set out in the
preamble, 48 CFR part 6101 is revised
to read as follows: N

PART 6101—RULES OF THE
GENERAL SERVICES
ADMINISTRATION BOARD OF

~ CONTRACT APPEALS

Sec.

6101.0 Foreword.

6101.1 Scope of rules; definitions;
construction; rulings and orders; panels;
situs {Rule 1].

6101.2 Time: Enlargement; computation
[Rule 2.

6101.3 Service of papers [Rule 3].

6101.4 The appeal file; protest file [Rule 4).

6101.5 Filing cases; time limits for filing;
docketing; notice of protest by
contracting officer [Rule 5].

6101.6 Appearances; notice of appearance
[Rule 6}.

6101.7 Pleading (Rule 7].

6101.8 Motions {Rule 8].

6101.9 Election of hearing or record
submission [Rule 9].

6101.10 Conferences; conference -
memorandum; prehearing order;
prehearing and presubmission briefs
{Rule 10).

6101.11 Submission on the record without
a hearing [Rule 11].

6101.12 Record of Board proceedings [Rule
12). .

6101.13 Small claims procedure in appeals
[Rule 13].

6101.14 Accelerated procedure in appeals
[Rule 14].

6101.15 General provisions governing
discovery [Rule 15].

6101.16 Depositions [Rule 16).

6101.17 Interrogatories to parties; requests
for admission; requests for production of
documents {Rule 17].

6101.18 Sanctions and other proceedings
[Rule 18).

6101.19 Hearings: scheduling; notice;
unexcused absences; suspension;
decision [Rule 19].

6101.20 Subpoenas (Rule 20].

6101.21 Hearing procedures [Rule 21].

6101.22 Admissibility and weight of
evidence [Rule 22].

6101.23 Exhibits [Rule 23).

6101.24 Transcripts of proceedings;
corrections [Rule 24].

6101.25 Briefs and memoranda of law [Rule
25]. -

6101.26 Consolidation; separate hearings;
separate determination of liability.[Rule
26}.

6101.27 Stay or suspension of proceedings;
dismissals in lieu of stay or suspension
[Rule 27].

6101.28 Dismissals [Rule 28).

6101.29 Decisions [Rule 29].

6101.30 Full Board consideration {Rule 30].

6101.31 Clearical mistakes [Rule 31).

6101.32 Reconsideration; amendment of
decisions; new hearings [Rule 32].

6101.33
33).

6101.34 Harmless error [Rule 34].

6101.35 Award of costs [Rule 35].

6101.36 Payment of Board awards [Rule
36]. ‘

601.37 Record on review of a Board

~ decision [Rule 37).

Relief from decision or order [Rule -

601.38 Office of the Clerk of the Board
|Rule 38]. '

601.39 Seal of the Board [Rule 39].

601.40 Forms [Rule 40].

Appendix—Form Nos. 1-5

Form Index

Form 1—Notice of Appeal, GSA Form 2465

Form 2—Notice of Appearance

Form 3—Subpoena, GSA Form 9534

Form 4—Government Certificate of Finality

Form 5—Appellant/Protester/Intervenor/
Applicant Certificate of Finality

Authority: 41 U.S.C. 601-613; 40 U.S.C.
759(f)(8).

6101.0 Foreword.

The General Services Administration
Board of Contract Appeals was
established under the Contract Disputes
Act of 1978, 41 U.S.C. 601-613, as an
independent tribunal to hear and decide
contract disputes between government
contractors and the General Services
Administration (GSA) and other
executive agencies of the United States.
The Board also hears and decides
protests filed under the Brooks Act, 40
U.S.C. 759(f), which involve
procurements subject to that Act, and
conducts proceedings as required under
other laws. The Board will act in
accordance with the rules in this part
and applicable standards of conduct so
that the integrity, impartiality, and
independence of the Board are
preserved.

6101.1 Scope of rules; definitions;

" construction; rulings and orders; panels;

situs [Rule 1).

(a) Scope. The rules in this part
govern proceedings in all cases filed
with the Board on or after January 3,
1994, and all further proceedings in
cases then pending, except to the extent
that in the opinion of the Board, their
use in a particular case pending on the
effective date would be infeasible or
would work an injustice, in which event
the former procedure applies. The Board
will look to the rules in this part for
guidance in conducting other
proceedings authorized by law.

(b) Definitions—(1) Appeal; appellant.
The term “appeal” means a contract
dispute filed with the Board. The term
“appellant” means a party filing an
appeal.

(2) Application; applicant. The term
“application’ means a submission to
the Board of a request for
reimbursement of costs, under the Equal
Access to Justice Act, 5 U.S.C. 504, or
the Brooks Act, 40 U.S.C. 759(f)(5)(C),
pursuant to 6101.35. The term
“applicant” means a party filing an
application.
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(3) Board judge; judge. The term
“Board judge” or “judge” means a
member of the Board.

(4) Case. The term ‘‘case”” means an
appeal, protest, petition, or application.
. 5) Filing. (i) Any document, other

than a notice of appeal or an application
for costs, is filed when it is received by
the Office of the Clerk of the Board
during the Board's working hours. A
notice of appeal or an application for
costs is filed upon the earlier of (A) its
receipt by the Office of the Clerk of the
Board or (B) if mailed, the date on
which it is mailed. A United States
Postal Service postmark shall be prima
facie evidence that the document with
which it is associated was mailed on the
date thereof.

(ii) Facsimile transmissions to the
Board and the parties are permitted.
Parties are expected to submit their
facsimile machine numbers with their
filings. The Board’s facsimile machine
number is: (202) 501-0664. The filing of
a document by facsimile transmission
occurs upon receipt by the Board of the
entire printed submission. Parties are
specifically cautioned that deadlines for
the filing of cases will not be extended
merely because the Board's facsimile
machine is busy or otherwise
unavailable at the time on which the
is due,

(6) Interested party. The term
“interested party’ means an actual or
prospective bidder or offeror whose
direct economic interest would be
affected by the award of the contract or
by failure to award the contract.

(7) Intervening agency. The term
“intervening agency” means either (i)
the General Services Administration, (ii)
the agency for which GSA or another
agency is conducting the procurement,
or (iii) any other agency, when the
agency seeking to intervene has
submitted a motion to intervene in a
_protest in accordance with
6101.5(a)(4)(ii) and the motion has been
granted. An intervening agency
described in paragraph (b){7) (i) or (ii)
will be accorded the same rights as an
intervenor of right; an intervening
agency cescribed in paragraph (b)(7)(iii)
will be accorded the same rights as a
permissive intervenor.

(8) Intervenor of right. The term
“intervenor of right” means (i) an
interested party who files with the
Board a notice of intervention in
accordance with 6101.5{a)(4)(i) and who
has not filed a protest concerning the
same procurement with the United
States General Accounting Office
(GAOQ), or (ii) in a protest involving a
procurement being conducted by an
entity other than a Federal agency, the
entity conducting the procurement.

(9) Intervenor, permissive. The term
*permissive intervenor’ means any
entity that (i) is an interested party and
has filed a protest concerning the same
procurement at the GAO, has submitted
a motion to intervene in a protest in
accordance with 6101.5(a)(4)(iii), and
whose motion has been granted, or (ii)
has been permitted by the Board in its
discretion to intervene in a case.

(10) Party. The term “party’ means an
appellant, applicant, petitioner,
protester, respondent, intervenor of
right, intervening agency, or permissive
intervenor.

(11) Petition; petitioner. The term
“petition” means a request filed under
41 U.S.C, 605(c)(4) that the Board direct
a contracting officer to issue a written
decision on a claim. The term
“petitioner” means a party submitting a
petition.

(12) Protest; protester. The term
“protest’’ means a written objection by
an interested party to a solicitation by
a Federal agency for bids or proposals
for a proposed contract for the
procurement of property or services or
a written objection to a proposed award
or the award of such a contract. The
term “protester’’ means an interested
party who files a protest with the Board
and who has not filed a protest with the
GAO concerning the same procurement.

(13) Respondent. The term
“respondent’ means the Government
agency whose decision, action, or
inaction is the subject of an appeal,
protest, petition, or application.

(14) Working day. The term “working
day'’ means any day other than a
Saturday, Sunday, or Federal holiday.

(15) Working hours. The Board’s
working hours are 8 a.m. to 4:30 p.m.,
Eastern Time, on each working day.

(c) Construction. The rules in this part
shall be construed to secure the just,
speedy, and inexpensive resolution of
every case. The Board looks to the
Federal Rules of Civil Procedure for
guidance in construing those Board
rules which are similar to Federal Rules.

(d) Rulings, orders, and directions.
The Board may apply the rules in this
part and make such rulings and issue
such orders and directions as are
necessary to secure the just, speedy, and
inexpensive resolution of every case
before the Board. Any ruling, order, or
direction that the Board may make or
issue pursuant to the rules in this part
may be made on the motion or request
of any party or on the initiative of the
Board. The Board may also amend, alter,
or vacate a ruling, order, or direction
upon such terms as are just. In making
rulings and issuing orders and
directions pursuant to the rules in this
part, the Board takes into consideration

those Federal Rules of Civil Procedure
which address matters not specifically
covered herein.

(e) Panels. Each case will be assigned
to a panel consisting of three judges,
with one member designated as the
panel chairman, in accordance with
such procedures as may be established
by the Board. The panel chairman is
responsible for processing the case,
including scheduling and conducting
proceedings and hearings. In addition,
the panel chairman may, without
participation by other panel members,
decide an appeal under the small claims
procedure (6101.13), suspend
procurement authority in a protest
(6101.19(d)), rule on nondispositive
motions (except for amounts in
controversy under 6101.13(a)(2)), and
dismiss a case if no party objects
{(6101.28(c)). All other matters, except
for those before the full Board under
6101.30, are decided for the Board by a
majority of the panel. )

(f) Situs. The address of the Office of
the Clerk of the Board is: Room 7022,
General Services Administration
Building, 18th and F Streets, NW.,
Washington, DC 20405. The Clerk’s
telephone number is: (202) 501-0116.
The Clerk’s facsimile machine number
is (202) 501-0664.

6101.2 Time: enlargement; computation
[Rule 2].

(a) Time for performing required
actions. All time limitations prescribed
in the rules in this part or in any order
or direction given by the Board are
maximums, and the action required
should be accomplished in less time
whenever possible.

(b) Enlarging time. Upon request of a
party for good cause shown, the Board
may enlarge any time prescribed by the
rules in this part or by an order or
direction of the Board. The exceptions
are the time limits for filing appeals and
protests (6101.5(b)(1) and (3)) and for
convening the suspension hearing
(6101.19(a)(2)). A written request is
required, but in exigent circumstances
an oral request may be made and
followed by a written request. An
enlargement of time may be granted
even though the request was filed after
the time for taking the required action
expired, but the party requesting the
enlargement must show good cause for
its inability to make the request before
that time expired.

(c} Computing time. Except as
otherwise required by law, in
computing a period of time prescribed
by the rules in this part or by order of
the Board, the day from which the
designated period of time begins to run
shall not be counted, but the last day of
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the period shall be counted unless that
day is (i) a Saturday, a Sunday, or a
Federal holiday, or (ii) a day on which
the Office of the Clerk of the Board is
required to close earlier than 4:30 p.m.,
or does not open at all, as in the case

of inclement weather, in which event
the period shall include the next
working day. When the period of time
prescribed or allowed is less than 11
days, any intervening Saturday, Sunday,
or Federal holiday shall not be counted.
When the period of time prescribed or
allowed is 11 days or more, intervening
Saturdays, Sundays, and Federal
holidays shall be counted except as
otherwise provided. The exceptions are
the 10-day period after contract award
for filing a protest which requests a
suspension hearing (6101.19(a)(2)), the
25-day period for commencement of the
hearing on the merits of the protest
(6101.19(a)(3)), and the 45-day period
for deciding the protest (6101.29(b)).
Time for filing any document or copy
thereof with the Board expires when the
Office of the Clerk of the Board closes
on the last day on which such filing
may be made.

6101.3 Service of papers [Rule 3].

{(a) On whom service must be made.
When a party sends a document to the
Board it must at the same time send a
copy to any other party in the manner
provided in paragraph (b) of this
section. Subpoenas (6101.20) and
documents filed in camera (6101.12(h)).
are exceptions to this requirement. Any
papers required to be served on a party
(except requests for discovery and
responses thereto, unless ordered by the
Board to be filed) shall be filed with the
Board before service or within a
reasonable time thereafter.
~ (b) When service must be made—(1)

Appeals, applications, and petitions. -
When a party to an appeal, application,
or petition files a document with the
Board, it must serve a copy on the other
party by mail or some other equally or
more expeditious means of transmittal.

(2) Protests. When a protest is filed
with the Board, the protester must serve
a copy on the contracting officer whose
decision or action is being protested by
means reasonably calculated to effect
delivery on the same day the’protest is
filed with the Board. When a party to a
protest files with the Board any other
document, it must serve a copy on every
other party by means reasonably
calculated to effect delivery within 1
day after the document is filed with the
Board. .

\c) Proof of service. Except when
service is not required, a party sending
a document to the Board must indicate
to the Board that a copy has also been

sent to every other party. This may be
done by certificate of service, by the
notation of a photostatic copy (cc:), or

"by any other means that can reasonably

be expected to indicate to the Board that
other parties have received a copy.

(d) Failure to make service. If a
document sent to the Board by a party
does not indicate that a copy has been
served on every other party, the Board
may return the document to the party
that submitted it with such directions as
it considers appropriate, or the Board
may inquire whether a party has
received a copy and note on the record
the fact of inquiry and the response, and
may also direct the party that submitted
the document to serve a copy on any
other party. In the absence of proof of
service a document may be treated by
the Board as not properly filed.

6101.4 The appeal file; protest file [Rule 4).

(a) Submission to the Board by the
contracting officer.Within 30 calendar
days from receipt of notice that an
appeal has been filed or, in a protest,
within 10 working days after its filing,
or within such time as the Board may
allow, the contracting officer shall file
with the Board appeal or protest file
exhibits consisting of all documents and
other tangible things relevant to the
claim or protest and to the contracting
officer’s decision which has been
appealed or protested, including:

1) The contracting officer’s decision,
if any, from which the appeal-or protest
is taken;

(2) The contract, if any, including
amendments, specifications, plans, and
drawings;

(3) All correspondence between or
among the parties that is relevant to the
appeal or protest, including the written
claim or claims that are the subject of
the appeal, and evidence of their
certification, if any;

{4) Affidavits or statements of any
witnesses on the matter in dispute or
under protest and transcripts of any
testimony taken before the filing of the
notice of appeal or protest;

(5) All documents and other tangible
things on which the contracting officer
relied in making the decision or in
taking the action protested, including a
copy of the agency procurement request,
the delegation of procurement authority,
if any, and any correspondence relating
thereto; )

(6) The abstract of bids, if any;

(7) In a protest, a copy of the
solicitation, protester’s bid or proposal,
and, if bid opening has occurred and no
contract has been awarded, a copy of
any bid relevant to the protest;

K}) In a protest of a negotiated
procurement when no award has been

made, a copy of any offer or proposal
being considered for award and which
is relevant to the protest (ordinarily,
these documents will be submitted
under a protective order issued by the
Board); and : ’

(9) Any additional existing evidence
or information deemed necessary to
determine the merits of the appeal or
protest.

The contracting officer shall serve a
copy of the appeal or protest file on all
parties at the same time that the
contracting officer files it with the
Board, except that (i) the contracting
officer need not serve on any party those
documents furnished the Board in
camera pursuant to 6101.12(h) and (ii)
the contracting officer shall serve
documents submitted under protective
order only on those individuals who
have been granted access to such
documents by the Board. However, the
contracting officer must serve on all
parties a list idéntifying the specific
documents filed with the Board, giving
sufficient details necessary for their
recognition. The list must not reveal the
number and identity of the offerors
whose proposals are filed in in camera
and should include an identifying
statement, e.g., “‘proposal(s) being
considered for award.” This list must
also be filed with the Board as an
exhibit to the appeal or protest file.

{b) Submission to the Board by any
other party. Within 30 calendar days
after filing of the respondent’s appeal
file exhibits, within 5 working days after
receipt of the respondent’s protest file
exhibits, or within such time as the
Board may allow, any other party shall

- file with the Board for inclusion in the

appeal or protest file documents or
other tangible things relevant to the
appeal or protest that have not been
submitted by the contracting officer.
Any other party shall serve a copy of its
additional exhibits upon the respondent
and every other party at the same time
as it files them with the Board.

-(c) Submissions on order of the Board.
The Board may, at any time during the
pendency of the appeal or protest,
require any party to file other
documents and tangible things as
additional exhibits.

(d) Organization of the appeal and
protest files. Appeal and protest file
exhibits may be originals or true,
legible, and complete copies. They shall
be arranged in chronological order
within each submission, earliest
documents first; bound in a looseleaf
binder on the left margin except where
size or shape makes such binding
impracticable; numbered; tabbed; and
indexed. The numbering shall be
consecutive, in whole arabic nume:als
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(no letters, decimals, or fractions), and
continuous from one submission to the
next, so that the complete file, after all
submissions, will consist of one set of
consecutively numbered exhibits. In
addition, the pages within each exhibit .
shall be numbered consecutively unless
the éxhibit already is paginated in a
logical manner. Consecutive pagination
of the entire file is not required. The
index should include the date and a
brief description of each exhibit and
shall indicate which exhibits, if any,
have been filed with the Board in
camera or under protective order or
otherwise have not been served on every
other party.

{e) ngthy or bulky documents. The
Board may waive the requirement to
furnish other parties copies or
duplicates of bulky, lengthy, or outsized
documents submitted to the Board as
exhibits.

(f) Use of appeal or protest file as
evidence. All exhibits in the appeal or
protest file are part of the record upon
which the Board will render its
decision, except for those as to which an
objection has been sustained. Unless
otherwise ordered by the Board,
objection to any exhibit may be made at
any time before the first witness is
sworn or, if the appeal or protest is
submitted on the record pursuant to
6101.11, at any time prior to or
concurrent with the first record
submission. The Board may enlarge the
time for such objections and will
consider an objection made during a
hearing if the ground for objection could
not reasonably have been earlier known
to the objecting party. If an objection is
sustained, the Board will so note in the
record.

(g) When appeal or protest file not
required. Upon motion of a party, the
Board may postpone or dispense with
the submission of any or all appeal or
protest file exhibits.

6101.5 Filing cases; time limits for filing;
docketing; notice of protest by contracting
officer [Rute 5].

(a) Filing cases. Filing of a case occurs
as provided 6101.1(b)(5).

8) Notice of appeal. (i) A notice of
appeal shall be in writing and should be
signed by the appellant or by the
appellant’s attorney or authorized
representative. If the appeal is from a
contracting officer’s decision, the notice
of appeal should describe the decision
in enough detail to enable the Board to
differentiate that decision from any
other; the appellant-can satisfy this
requirement by attaching to the notice of
appeal a copy of the contracting officer’s.
decision. If an appeal is taken from the
failure of a contracting officer to issue

a decision, the notice of appeal should
describe in detail the claim that the
contracting officer has failed to decide;
the appellant can satisfy this
requirement by attaching a copy of the
written claim submission to the notlce
of appeal.

(ii) A written notice in any form,
including the one specified in the
appendix to this part, is sufficient to
initiate an appeal. The notice of appeal
should include the following
information:

(A) The number and date of the
contract;

{B) The name of the agency and the
component thereof against which the
claim has been asserted;

(C) The name of the contracting
officer whose decision or failure to
decide is appealed and the date of the .
decision, if any;

(D) A brief account of the
circumstances giving rise to the appeal;
and

(E) An estimate of the amount of
money in controversy, if any and if
known.

(iii) The appellant must send a copy
of the notice of appeal to the contracting
officer whose decision is appealed or, if
there has been no decision, to the
contracting officer before whom the
appellant’s claim is pending.

2) Petition. (i) A petition shall be in
writing and should be signed by the
petitioner or by the petitioner’s attorney
or authorized representative. The
petition should describe in detail the
claim that the contracting officer has
failed to decide; the contractor can
satisfy this requirement by attaching to
the petition a copy of the written claim
submission.

(ii) The petition should include the
following information:

(A) The number and date of the
contract;

(B) The name of the agency and the
component thereof against which the
claim has been asserted; and

(C) The name of the contracting -
officer whose decision is sought.

(3) Protest. The form for a protest is
the pleading prescribed in 6101.7(b)(2),
which must be filed with the Board,
witha copy to the contracting officer as
prescribed in 6101.3(b)(2). A protest
may nqt be filed with the Board by an
interested party who has proceeded
with a protest of the same procurement
at the GAO.

(4) Intervention. Intervention as a
party in a protest is permitted, as
follows:

(i) Notice of intervention by intervenor
of right. An intervenor of right may
intervene in a protest by filing a notice

of intervention with the Board and

serving copies upon all known parties,
including any intervening parties. It
shall be the responsibility of the
intervenor to contact the Board or the
respondent to obtain any information it
requires for filing its notice of

* intervention and for serving it upon

other parties. The notice shall set forth
the name, address, telephone number,
and facsimile machine number of the
person signing the notice, the nature of -
the party's direct economic interest that
would be affected by the award of the
contract or by failure to award the
contract, the party’s statement of
position regarding each issue of protest,
and any other grounds for protest or
defenses to the protest. All new grounds
must be fully described in accordance
with 6101.7(b)(2)(v) and must be timely
asserted as provided in paragraph (b)(3)
of this section. Receipt of such notice
will be acknowledged by the Board, and
it shall be the responsibility of the
intervenor to contact the Board to
ascertain the status of the protest,
including the time and place of any
hearings or other proceedings.

(ii) Motion to intervene by intervening
agency. The Board may permitan ~
intervening agency, upon motion timely
filed pursuant to paragraph (b)(4) of this
section, to intervene in a protest,
provided that the intervention will not
unduly delay or prejudice the
adjudication of the rights of the original
parties.

(iii) Motion to intervene by permissive
intervenor. The Board may permit any
entity defined in 6101.1(b){9), upon
motion timely filed pursuant to
paragraph (b}(4) of this section, to
intervene in a protest. Such entity is
eligible to intervene only on the issues
already under protest and only if its
participation will not unduly delay or
prejudice the rights of the original .
parties. This limited participation may,
affect the movant'’s rights of discovery
and cross-examination and involvement
in any hearing or settlement of the
protest. A permissive intervenor will
not be permitted to elect a hearing
(6101.9). A motion to intervene must
include the information described in
paragraph (a)(4)(i) of this section, and
must be served upon all parties.

(5) Application. An application for
costs shall meet all requirements
specified in 6101. 35(c).

(6) Other participation. The Board
may, in its discretion, permit an entity
to participate in a case in a special or
limited way, such as filing an amicus
curiae brief.

(b) Time limits for filing appeals,
petitions, protests, interventions, and
applications—(1) Appeals. (i) An appeal
from a decision of a contracting officer
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shall be filed no later than 90 calendar
days after the date the appellant
receives that decision.

(ii) An appeal may be filed with the
Board should the contracting officer fail
or refuse to issue a timely decision on
a claim submitted in writing, properly
certified if required.

(2) Petitions. A contractor may file
with the Board a petition that the Board
direct a contracting officer to issue a
written decision on a claim.

(3) Protests. A protest will be
- considered by the Board if it includes
the information required by 6101.7(b)(2)
and is timely filed.

(i) A ground of protest based upon
alleged improprieties in any type of
solicitation which are apparent before
bid opening or the closing time for
receipt of initial proposals shall be filed
before bid opening or the closing time
for receipt of initial proposals. In the
case of negotiated procurements, alleged
improprieties which do not exist in the
initial solicitation but which are
subsequently incorporated therein must
be protested no later than the next
closing time for receipt of proposals
following the incorporation.

(i) A ground of protest, other than
one covered in paragraph (b)(3)(i) of this
section, shall be filed no later than 10
working days after the basis for the
ground of protest is known or should
have been known, whichever is earlier.

(iii) If a party initially files a protest
with an agency within the time limits
prescribed in paragraphs (b)(3) (i) and
(ii) of this section, it may file a protest
with the Board raising the same
ground(s) not later than 10 working days
after formal notification, or actual or
constructive knowledge, of initial
adverse agency action.

(iv) A protest which is timely under
this section but is filed more than 10
calendar days after contract award will
not be subject to the procedure in
. 6101.19 for suspension hearing and
decision.

(4) Intervention. Any intervenor of
right or intervening agency receiving
notice of a protest as provided in
paragraph (d) of this section may, by
intervening within 4 working days after
receipt of notice, participate fully as a
party to a protest. When such a party
intervenes, it may raise at the time it
files its notice or motion any new
ground concerning the protested
procurement, provided that the new
ground is timely raised under paragraph
(b){3) of this section and further that the
notice or motion complies fully with the
pertinent requirements of paragraph
(a)(3) of this section. An intervenor of
right or an intervening agency may also

. file a motion to intervene within 4

working days of receipt of an

amendment to the protest which raises
a new ground. Such intervention shall
be limited to the newly raised ground.

(5) Applications. An application for
costs shall be filed within 30 calendar
days of a final disposition in the
underlying appeal or protest, as
provided in 6101.35(b).

(c) Notice of docketing. Notice of
appeal, petitions, protests, and
applications will be docketed by the
Office of the Clerk of the Board, and a
written notice of docketing will be sent
promptly to all parties.

(d) Notice of protest by contracting
officer. Within 1 working day after
receipt of a copy of the protest, the
contracting officer shall give oral or
written notice of the protest: to all firms
solicited who appear to be affected by
the protest, if sealed bids or initial offers
or proposals have not been opened; to
all bidders or offerors, if no award has
been made and bids have been opened
or the date for receipt of initial
proposals has passed; or, if award has
been made, to the contractor and all
bidders or offerors. This notice shall be
provided to an officer, a managing
agent, or the individual who has signed
the bid or proposal. If the procuring
entity is other than the GSA, notice
shall also be given to the Director,
Authorizations and Management
Reviews Division (KMA) or the GSA
official who delegated procurement
authority to the entity. If the GSA is
procuring on behalf of another agency,
natice shall also be given by the
contracting officer to the specific office
of the agency for which GSA is
conducting the procurement, and to the
legal office with responsibility for Board
protests involving that agency. If only
written notice is provided under this
paragraph it must be provided by means
reasonably calculated to effect delivery
within 1 working day after the copy of
the protest is received by the contracting
officer. If oral notice is given, it shall be
confirmed in writing or by telegram or
by electronic means on the same date
the oral notice is provided. The
contracting officer will confirm by
written notification to the Board within

'3 working days after receipt of the

protest whether the requisite notice was
provided and list all persons and
agencies to whom such notice was
given. This submission may be in
camera or under protective order.

6101.6 Appearances; notice of appearance
[Rule 6].

(a) Appearances before the Board—(1)
Appellant; petitioner; protester;
applicant; intervenor. Any appellant,
petitioner, protester, applicant, or

intervenor may appear before the Board
by an attorney at law licensed to
practice in a state, commonwealth, or
territory of the United States, in the
District of Columbia, or in a foreign
country. An individual appellant,
petitioner, protester, applicant, or
intervenor may appear in his own
behalf; a corporation, trust, or
association may appear by one of its
officers or by any other authorized
employee; and a partnership may
appear by one of its members or by any
other authorized employee.

{2) Respondent; intervening agency.
The respondent and any intervening
agency may appear before the Board by
an attorney at law licensed to practice
in a state, commonwealth, or territory of
the United States, in the District of
Columbia, or in a foreign country.
Alternatively, the respondent may
appear by the contracting officer or by
the contracting officer’s authorized
representative.

?b) Notice of appearance. Unless a
notice of appearance is filed by some
other person, the person signing the
notice of appeal, petition, protest,
application, notice of intervention, or
motion to intervene shall be deemed to
have appeared on behalf of the
appellant, petitioner, protester, or
intervenor, and the head of the
respondent agency’s or the intervening
agency's litigation office shall be ’
deemed to have appeared on behalf of
the respondent. A notice of appearance
in the form specified in the appendix to
this part is sufficient,

(c) Withdrawal of appearance. Any
person who has filed a notice of
appearance and who wishes to
withdraw from a case must file a motion
stating the grounds for withdrawal. Any
such motion shall, whenever possible,
provide the name, address, telephone
number, and facsimile machine number
of the person who is proposed to
succeed the movant in representing the
party. :

6101.7 Pleadings [Rule 7].

(a) Pleadings required and permitted.
Except as the Board may otherwise
order, the Board requires the submission
of a complaint or a protest and an
answer. In appropriate circumstances,
the Board may order or permit a reply
to an answer.

{b) Complaint; protest—(1)
Complaint. No later than 30 calendar
days after the docketing of the appeal,
the appellant shall file with the Board
a complaint setting forth its claim or
claims in simple, concise, and direct
terms. The complaint should set forth
the factual basis of the claim or claims,
with appropriate reference to the
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contract provisions, and should state the
amount in controversy, or an estimate
thereof, if any and if known. No
particular form is prescribed for a
complaint, and the board may designate
the notice of appeal, a claim
submission, or any other document as
the complaint, either on its own
initiative or on request of the appellant.

(2} Protest. A protest is commenced
by filing it with the Board. The initial
filing in a protest shall be in writing and
signed by the protester or by the
protester’s attorney or authorized
employee. It shall include:

(1) The name, address, telephone
number, and facsimile machine number
of the person signing the protest;

(ii) The number and date of the
solicitation and the date for submission
of sealed bids or initial proposals;

(iii) If a contract has been awarded,
the number and date of the contract, and
to whom awarded (if known);

(iv) The name and component of the
agency or agencies involved, and the
name of the contracting officer whose
decision the Board is being asked to
review; :

(v) A simple, concise, and direct
statement of the grounds for protest;

(vi) Citations to provisions of statute,
regulation, or the delegation of
procurement authority that the protester
alleges were violated;

(vii) A statement of facts establishing
that the protest complies with the
timeliness requirements of 6101.5(b)(3);

d

(viii} If a hearing is sought to
determine whether procurement
authority should be suspended, a
specific request for such a hearing,

A protest timely filed which does not
include the information required by this
action will not be considered unless it
is timely amended as permitted by
paragraph (f)(2)(i) of this section,

(c) Answer—(1) Appeal answer. No
later than 30 calendar days after the
filing of the complaint or of the Board’s
designation of a complaint, the
respondent shall file with the Board an
answer setting forth simple, concise,
and direct statements of its defenses to
the claim or claims asserted in the
complaint, as well as any affirmative
defenses it chooses to assert. A
dispositive motion or a motion for a
more definite statement may be filled in
lieu of the appeal answer only with the
permission of the Board. If no answer is
timely filed, the Board may enter a
general denial, in which case the
respondent may thereafter amend the
answer to assert affirmative defenses
only by leave of the Board and as other
wise prescribed by paragraph (f)(1) of
this section. The Board will inform the

parties when it enters a general denial
on behalf of the respondent.

{2) Protest answer. No later than 10
working days after the filing of the
protest, the respondent shall file its
answer with the Board setting forth its
defenses to the protest, and its findings,
actions, and recommendations in the
matter. A dispositive motion or a
motion for a more definite statement
may not be filed in lieu of the protest
answer.

(d) Reply to an answer or response to
a notice of intervention or motion to
intervene. If the Board orders or permits
a reply to an answer or a response to a
notice of intervention or motion to
intervene, it shall be filed as directed by
the Board. )

(e) Modifications to requirement for
pleadings. If the appellant has elected
the small claims procedure provided by
6101.13 or the accelerated procedure
provided by 6101.14, the submission of
pleadings shall be governed by the
applicable rule.

f) Amendment of pleadings—(1)
Appeals. Each party to an appeal may
amend its pleadings once without leave
of the Board at any time before a
responsible pleading is filed; if the
pleading is one to which no responsive
pleading is permitted, such amendment
may be made at any time within 20
calendar days after it is served or, in
small claims proceedings under )
6101.13, within 10 working days after it
is served. The Board may permit the
parties to amend pleadings further on
conditions fair to both parties. If a
response to the amended pleading was
required by these rules or by an order
of the Board, a response to the amended
pleading shall be filed no later than 30
calendar days after the filing of the
amended pleading or, in small claims
proceedings, no later than 15 calendar
days after the filing of the amended
pleading. 6101.12(e) concerns
amendments to pleadings to conform to
the evidence.

(2) Protests (i) If a timely protest does
not include all the information required
by paragraph (b)(2) of this section, the
Board may, in its discretion, so inform
the protester and grant it leave to amend
the protest to supply the missing
information required by paragraphs
(b)(2) (i), (id), (iii), (iv) and (vi)-of this
section, A protest may be amended to
include an additional ground of protest
only if the amendment is filed in
writing with the Board and served upon
the contracting officer within the time
limits of 6101.5(b)(3). Enlargement of
time (6101.2(b)) will not be granted to
comply with this requirement. As to any
other information required in paragraph
(b)(2) of this section, the Board will

ordinarily grant such additional time for
the filing of an amendment to the
protest as is reasonable and fair in the
circumstances. Except for purposes of
determining the timeliness of the initial
filing, the filing date of a protest which
is amended by leave of the Board shall
be the date of the filing of the
amendment.

(ii) The notice of intervention or
motion to intervene provided for in
6101.5(a)(4) may not be amended after
the time limits set in 6101.5(b)(4) for
filing such notice or motion.

6101.8 Motions [Rule 8).

(a) How motions are made. Motions
may be oral or written. A written motion
shall indicate the relief sought and,
either in the text of the motion or in an
accompanying legal memorandum, the
grounds therefor. In addition, a motion
for summary relief shall comply with
the requirements or paragraph (g) of this
section. 6101.25 prescribes the form and
content of legal memoranda. Oral
motions shall be made on the record
and in the presence of the other party.

(b) When motions may be made. A
motion filed in lieu of an answer _
pursuant to 6101.7(c)(1) shall be filed no
later than the date on which the answer
is required to be filed or such later date
as may be established by the board. Any
other dispositive motion shall be made
as soon as practicable after the grounds
therefor are known, except that all
dispositive motions in a protest shall be
filed no later than 15 calendar days after
the filing of the protest. Any other
motion shall be made promptly or as
required by these rules.

(c) Dispositive motions. The following
dispositive motions may properly be
made before the Board:

(1) Motions to dismiss for lack of
jurisdiction or for failure to sate a claim
upon which relief can be granted or for
failure to state a valid basis for protest;

(2) Motions to dismiss for failure to
prosecute;

(3) Motions for summary relief
(analogous to summary judgment);

(4) Motions to dismiss a protest which
is frivolous or untimely filed; and

(5) Any other motion to dismiss with
prejudice.

(d) Other motions. Other motions may
be made in good faith and in proper
form.

(e) Jurisdictional questions. The Board
may at any time consider the issue of its
jurisdiction to decide a case. When all
facts touching upon the Board's
jurisdiction are not of record, or in other
appropriate circumstances, a decision
on a jurisdictional question may be
deferred pending a‘}xearing on the
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merits or the filing of record
submissions.

(f) Procedure. Unless otherwise
directed by the Board, a party may
respond to a written motion other than
a motion pursuant to 6101.30, 6101.31,
6101.32, or 6101.33 at any time within
3 working days after the filing of the
motion in a protest, and within 20
calendar days after the filing of the
motion in any other kind of case.
Responses to motions pursuant to
6101.30, 6101.31, 6101.32, or 6101.33
may be made only as permitted or
directed by the Board. The Board may
permit hearing or oral argument on
written motions and may require
additional submissions from any of the
parties. Procedure on oral motions made
at hearing shall be determined as
necessary in the course of their
consideration.

(8) Motions for summary relief. (1) A
motion for summary relief should be
filed only when a party believes that
based upon uncontested material facts,
itis entitled to relief in whole or in part
as a matter of law. A motion for
summary relief should be filed as soon
as feasible, to allow the Board to rule on
the motion in advance of a scheduled
hearing date.

(2) With each motion for summary
relief, there shall be served and filed a
separate document titled Statement of
Uncontested Facts containing in
separately numbered paragraphs all of
the material facts upon which the
moving party bases its motion as to
which the moving party contends there
is no genuine issue. This statement shall
include references to the supporting
affidavits or declarations and ,
documents, if any, and to the 6101.4
appeal or protest file exhibits relied
upon to support such statement.

(3) An opposing party shall file with
its opposition (or cross-motion) a
separate document titled Statement of
Genuine Issues. This document shall
identify, by reference to specific
paragraph numbers in the moving
party’s Statement of Uncontested Facts,
those facts as to which the opposing
party claims there is a genuine issue
necessary to be litigated. An opposing
party shall state the precise nature of its
disagreement and give its version of the
facts, supported by citations to the
supporting affidavits and documents, if
any, and to the 6101.4.appeal or protest
file exhibits relied upon to support the
existence of a genuine dispute. An
opposing party may also file a Statement
of Uncontested Facts as to any relevant
matters not covered by the moving
party’s statement.

{(4) When a motion for summary relief
is made and supported as provided in

this section, an opposing party may not
rest upon the mere allegations or denials
of its pleadings, but the opposing party’s
response, by affidavits or as otherwise
provided by this section, must set forth
specific facts showing that there is a
genuine issue of material fact. If the
adverse party does not so respond,
summary relief, if appropriate, shall be
entered against the adverse party. For
good cause shown, if an opposing party
cannot present facts essential to justify
its opposition, the Board may defer
ruling on the motion to permit affidavits
to be obtained or depositions to be taken
or other discovery to be conducted, or
maK make such other order as is just.

(h) Effect of pending motion. Except
as this part provides or the Board may
order, a pending motion shall not
excuse the parties from proceeding with
the appeal or protest in accordance with
this part and the orders and directions
of the Board.

6101.9 Election of hearing or record
submission [Rule 9].

Each party shall inform the Board, in
writing, whether it elects a hearing or
submission of its case on the record
pursuant to 6101.11, Such an election
may be filed at any time unless a time
for filing is prescribed by the Board. A
party electing to submit its case on the
record pursuant to 6101.11 may also
elect to appear at a hearing solely to
cross-examine any witness presented by
an opposing party, provided that the
Board is informed of that party’s
intention within 10 working days of its
receipt of notice of the election of
hearing by another party. If a hearing is
elected, the election should state where
and when the electing party desires the

_hearing to be held and should explain

the reasons for its choices. A hearing
will be held if one of the parties elects
one. If a party’s decision whether to
elect a hearing is dependent upon the
intentions of another party or parties, it
shall consult with such other party or
parties before filing its election. If there
is to be a hearing, it will be held at a
time and place prescribed by the Board
after consultation with the party or
parties electing the hearing. The record
submissions from a party that has
elected to submit on the record shall be
due as provided in 6101.11.

6101.10 Conferences; conference
memorandum; prehearing order; prehearing
and presubmission briefs [Rule 10].

(a) Conferences. The Board may
convene the parties in conference, either
by telephone or in person, for any
purpose. In protests, a conference will
ordinarily be held within 6 working
days after the filing of the protest. The

conference may be stenographically or
electronically recorded, at the discretion
of the Board. Matters to be considered
and actions to be taking at a conference
may include: o

(1) Simplifying, clarifying, or severing
the issues;

(2) Stipulations, admissions,
agreements, and rulings to govern the
admissibility of evidence,
understanding on matters already of
record, or other similar means of
avoiding unnecessary proof;

(3) Plans, schedules, and rulings to
facilitate discovery;

(4) Limiting the number of witnesses
and other means of avoiding cumulative
evidence;

(5) Stipulations or agreements
disposing of matters in dispute; or

(6) Ways to expedite disposition of
the case or to facilitate settlement of the
dispute, including, if the parties and the
Board agree, the use of alternative
dispute resolution techniques, such as
mediation, minitrials, and summary
hearings.

(b) Conference memorandum. The
Board may prepare a memorandum of
the results of a conference or issue an
order reflecting any actions taken, or
both. Any memorandum or order so
issued shall be placed in the record of
the case. A copy of each memorandum
will be sent to each party, and each
party shall have 5 working days after
receipt of the memorandum to object to
the memorandum to object to the
substance of it. .

(c) Prehearing order. The Board may
issue a prehearing or presubmission
order to govern the proceedings in a
case.

(d) Alternative dispute resolution. If
alternative dispute resolution (ADR} is
agreed to by the parties and the Board,
a “Board Neutral” (either a judge or an
attorney employed by the Board) will be
appointed by the chairman of the Board
or a designee to conduct the agreed
upon proceedings. Alternatively, the
parties may request that the panel
chairman serve as the Board Neutral, in
which case, if the ADR is unsuccessful,
the panel chairman will retain the case.
The panel chairman may suspend
proceedings for a short period of time
while the parties and the Board attempt
to resolve the dispute, but the use of an
ADR technique will not toll the relevant
statutory time limit for deciding the
case. This procedure is not intended to
preclude use by the parties of other ADR
techniques that do not require direct
Board involvement.

(e) Prehearing or presubmission
briefs. A party may, by leave of the
Board, file a prehearing or
presubmission brief at any time before
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the hearing or upon or before the date
on which first record submissions dre
due.

6101.11 Submission on the record without
a hearing [Rule 11}.

{a) Submission on the record. A party
may elect to submit its case on the
record without a hearing. A party
submitting its case on the record may
include in its written record submission
or submissions:

(1) Any relevant documents or other
tangible things it wishes the Board to
admit into evidence;

(2) Affidavits, depositions, and other
discovery materials that set forth
relevant evidence; and

(3) A brief or memorandum of law.

The Board may require the
submission of additionat evidence or
briefs and may erder oral argument in
a case submitted on the récord.

(b) Time for submission. (1) If all
parties have elected to submit the case
on the record, the Board will issue an
order prescribing the time for initial
and, if appropriate, reply record

“submissions.

"(2) If at least one party has elected a
hearing and any other party has elected
to submit its case on the record, any
party submitting on the record shall
make its initial submission no later than
the commencement of the hearing or at
an earlier date if the Board so orders,
and a further submission in the form of
a brief at the time for submission of
posthearing briefs. The Board will
accept a further record submission in
the form of a reply brief if a party that
attended the hearing is permitted to
submit & reply brief; such a record
submission will be due at the same time
as the reply brief of the party or parties
that attended the hearing. Submission of
record submissions in the form of briefs
is governed by 6101.25.

(c) Objections to evidence. Unless
otherwise directed by the Board,
objections to evidence (other than the
appeal or protest file and supplements
thereto) in a record submission may be
made within 3 working days after the
filing of the submission in a protest, and
within 10 working days after the filing
of the submission in any other kind of
case. Replies to such objections, if any,
may be made within 2 working days
after the filing of the objection in a
protest, and within 10 working days
after the filing of the objection in any .
other kind of case. The Board may rule
on such objections in its opinion
deciding the merits or otherwise
disposing of the case.

6101.12 Record of Board proceedings
[Rule 12]. .

(a) Compasition of the record for
decision. The record upon which any
decision of the Board will be rendered
consists of:

(1} The notice of appeal, petition,
protest, or application; A

(2) Appeafor protest file exhibits
other than these as to which an
objection has been sustained;

3) Hearing exhibits other than those
as to which an objection has been
sustained;

(4) Pleadings;

(5) Motions and responses thereto;

{6) Memoranda, orders, rulings, and
directions to the parties issued by the
Board;

(7) Documents and other tangible
things admitted in evidence by the
Board; .

(8) Written transcripts or electronic
recordings of proceedings;

(9) Stipulations and admissions by the
parties;

(10} Depositions, or parts thereof,
received in evidence;

(11) Written interrogatories and
responses received in evidence;

(12} Briefs and memoranda of law;
and

(13} Anything else that the Board may

designate.

All other papers and documents in a
case are part of the administrative
record of the proceedings. The
administrative record shall include file
and hearing exhibits offered but not
received in evidence in a case; it may
also include correspondence with and
among the parties, and depositions,
interrogatories, offers of proof centained
in the transcript, and other documents
that are not part of the record for
decision. :

(b} Time for entry into the record.
Except as the Board may otherwise
order, nothing other than posthearing
briefs will be received into the record
after a hearing is completed. In cases
submitted on the record without a
hearing, nothing will be received into
the record after the time for filing of the
last record submission. Briefs will be
due as provided in 6101.25(b).

(c} C}:)sing of the record. Except as the
Board may otherwise order, no praof
shall be received in evidence after a
hearing is completed or, in cases
submitted on the record without a
hearing, after notice by the Board to the
parties that the record is closed and that
the case is ready for decision.

(d) Netice that the case is ready for
decision. The Board will give written
netice to the parties when the record is
closed and the case is ready for
decisfon.

(e) Amendments to conform to the
evidence. When issues within the
proper scope of a case, but not raised in
the pleadings, have been raised without
objection or with permission of the
Board at a hearing (see 6101.21h)) or in
record submissions, they shall be
treated in all respects as if they had
been raised in the pleadings. The Board
may formally amend the pleadings to
conform to the proof or may order that
the record be deemed ta contain
pleadings so amended.

(f) Enlargernent of the record. The
Board may at any time require ar permit
enlargement of the record with
additional evidence and briefs. It may
reopen the record to receive additional
evidence and oral argument at a hearing.

(g) Inspection of the record of
proceedings; release of any paper,
document, or tangible thing prohibited.
Except for any part thereof that is-
subject to & protective order or deemed
an in camera submission, the record of
proceedings in a case shall be made
available at the office of the Board
during the Board’s normal working
hours, as soon as practicable given the
demands on the Board of processing the
subject case and other cases. Except as
provided in 6101.23(c} and 6101.37(d),
no paper, document, or tangible thing
which is part of the record of
proceedings in a case may be released
from the offices of the Board. Copies
may be obtained by any person as
provided in 6101.38(d}. If such
inspection or copying involves more
than minimal costs to the Board,
reimbursement will be required.

(h} Protected and in camera
submissions. {1} a party may by motion
request that the Board recetve and hold
materials under conditions that would
limit access to them on the ground that
such documents are privileged or
confidential, or sensitive in some other
way. The moving party must state the
grounds for such limited access. The
Board may also determine on its own
initiative to hold materials under such
conditions. The manner in which such
materials will be held, the persons who
shall have access to them, and the
conditions (if any) under which such
access will be allowed will be specified
in an order of the Board. If the materials
are held under such an order, they will
be part of the record of the case. If the
Board denies the motion, the materials
may be returned to the moving party. If
that party asks, however, that the
materials be placed in the
administrative record, in camera, for the
purpose of possible later review of the
Board’s denial, the Board will comply
with the request.
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{2) A party may also ask, or the Board
may direct, that testimony be received
under protective order or in camera. The
procedures under paragraph (h)(1) of
this section shall be followed with
respect to such request or direction.

6101.13 Small claims procedures in
appeals [Rule 13].

(a) Election. (1) The small claims
procedure is available solely at the
appellant’s election, and only when .
there is a monetary amount in dispute
and that amount is $10,000 or less. Such
election shall be made no later than 30
calendar days after the appellant’s
receipt of the agency answer, unless
then panel chairman enlarges the time
for good cause shown.

(2) At the request of the Govemment
or on its own initiative, the Board may
determine whether the amount in .
dispute is greater than $10,000, such
that the election is inappropriate. The
Government shall raise any objection to
the election no later than 10 working
days after receipt of a notice of election.

(b) Decision. The panel chairman may
issue a decision, which may be in
summary form, orally or on writing. A
decision which is issued orally shall be
reduced to writing; however, such a
decision takes effect at the time it is
rendered, prior to being reduced to
writing. A decision shall be final and
conclusive and shall not be set aside
except in case of fraud. A decision shall
have no value as precedent.

(c) Procedure. Promptly after receipt
of the appellant’s election of the small
claims procedurs, the Broad shall
establish a schedule of proceedings that
will allow the timely resolution of the
appeal. Pleadings, discovery, and other
prehearing activities may be restncted
or eliminated.

(d) Time of decision. Whenever
possible, the panel chairman shall
resolve an appeal under this procedure
within 120 calendar days from the
Board's receipt of the election. The time
for processing an appeal under this
procedure may be extendéd if the
appellant has not adhered to the
established schedule. Either party’s
failure to abide by the Board’s schedule
may result in the Board drawing
evidentiary inferences adverse to the
party at fault.

6101.14 Accelerated procedure In appeals
[Rule 14).

(a) Election. (1) The accelerated
procedure is available solely at the
appellant’s election, and only when
there is a monetary amount in dispute
and that amount is $50,000 or less. Such
election shall be made no later than 30
calendar days after the appellant’s_

receipt of the agency answer, unless the
panel chairman enlarges the time for
good cause shown.

(2) At the request of the Government,
or on its own initiative, the Board may
determine whether the amount in
dispute is greater than $50,000, such
that the election is inappropriate. The
Government shall raise any objection to
the election no later than 10 working
days after receipt of a notice of election.

) Decision. Each decision shall be
rendered by the panel chairman with
the concurrence of one of the other
judges assigned to the panel; in the
event the two judges disagree, the third
judge assigned to the panel will
participate in the decision.

(c) Procedure. Promptly after receipt
of the appellant’s election of the
accelerated procedure, the Board shall
establish a schedule of proceedings that
will allow for the timely resolution of
the appeal. Pleadings may be simplified,
and discovery and other prehearing
activities may be restricted or

(d) Time of decision. Whenever
possible, the panel chairman shall
resolve an appeal under this procedure
within 180 calendar days from the
Board's receipt of the election. The time
for processing an appeal under this
procedure may be extended if the
appellant has not adhered to the
established schedule. Either party's
failure to abide by the Board’s schedule
may result in the Board drawing
evidentiary inferences adverse to the
party at fault.

6101.15 General provisions governing
discovery [Rule 15].

(a) Discovery methods. The parties
may obtain discovery by one or more of
the following methods:

(1) Depositions upon oral examination
or written questions;

(2) Written interrogatories;

(3) Requests for production of
documents or other tangible things; and

(4) Requests for admission.

(b) Scope of discovery. Except as
otherwise limited by order of the Board
in accordance with this part, the parties
may obtain discovery regarding any
matter, not privileged, which is relevant
to the subject matter involved in the
pending case, whether it relates to the
claim or defense of a party, including
the existence, description, nature,
custody, condition, and location of any
books, documents, or other tangible
things, and the identity and location of
persons having knowledge of any
discoverable matter. It is not a ground
for objection that the information sought
will be inadmissible if the information
sought appears reasonably calculated to

lead to the discovery of admissible
evidence.

{c) Discovery limits. The Board may
limit the frequency or extent of use of
the discovery methods set forth in this
section if it determines that:

(1) The discovery sought is
unreasonably cumulative or duplicative,
or is obtainable from some other source
that is more convenient, less
burdensome, or less expensive;

(2) The party seeking discovery has
had ample opportunity by discovery in
the case to obtain the information
sought; or

(3) The discovery is unduly

- burdensome and expensive, taking into
. account the needs of the case, the

amount in controversy, limitations on
the parties’ resources, and the
importance of the issues at stake.

{d) Conduct of discovery. Parties may
engage in discovery only. to the extent
the Board enters an order which elther
incorporates an agreed plan and
schedule acceptable to the Board or
otherwise permits such discovery as the
moving party can demonstrate is
required for the expeditious, fair, and
reasonable resolution of the case and, in
a protest, is consistent with the
requirements of 6101.19(a)(3).
Permissive intervenors and other
persons granted limited rights of
participation may be permitted rights of
discovery in accordance with an order
of the Board.

(e) Discovery conference. At any time
after a case has been filed (ordinarily
within 6 working days after the filing of
a protest) upon request of a party or on
its own initiative, the Board may hold
an informal meeting or telephone
conference with the parties to identify
the issues for discovery purposes;
establish a plan and schedule for

iscovery; set limitations on discovery,
if any; and determine such other matters
as are necessary for the proper
management of discovery. The Board
may include in the conference such
other matters as it deems appropriate in
accordance with 6101.10.

{f) Discovery objections. (1) In
connection with any discovery
procedure, the Board, on motion or on
its own initiative, may make any order
which justice requires to protect a party
or person from annoyance,
embarrassment, oppression, or undue
burden or expense, including one or
more of the following:

(i) That the discovery not be had;

(ii) That the discovery may be had
only on specified terms and conditions,
including a designation of the time and
place, or that the scope of discovery bhe
limited to certain matters;
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(iii} That discovery be conducted with
no one present except persons
designated by the Board;

(iv} That confidential information not
be disclosed or that it be disclosed only
in a designated way; and

(v) Such other matters as justice may
require.

2) Unless otherwise ordered by the
Board, any objection to a discovery
request must be filed within 2 working
days after receipt in a protest, or within
15 calendar days after receipt in any
other kind of case. A party shall fully
respond te any discovery request to
which it does not file a timely abjection.
The parties are required to make a good
faith effort to resolve objections to
discovery requests.

(3) A party receiving an abjection to
a discovery request, or a party which
believes that another party’s response to
a discovery request is incomplete or
entirely absent, may file a motion to
compel a response, but such a motion
must include a representation that the
moving party has tried in good faith,
prior to filing the motion, to resolve the
matter informally. The motion to
compel shall include a copy of each
discovery request at issue and the
response, if any.

(g} Failure to make or cooperate in
discovery; sanctions. If a party fails (i}
to appear for a depasition, after being
served with a proper notice; (ii) to serve
answers or objections to interrogatories
submitted under 6101.17, after proper
service of interrogatories; or (iii) to serve
a written response to a request for
inspection, production, and copying of
any documents and things under
6101.17, the party seeking discovery
may move the Board to impose
appropriate sanctions under 6101.18.

81) Eub’poenas. A party may request
the issuance of a subpoena in aid of
discovery under the proviston of
6101.20.

6101.16 Depositions [Rule 16].

(a} When depositions may be taken.
Upon request of & party, the Board may
order the taking of testimony of any .
person by deposition upon oral
examination or written questions before
an officer authorized to administer oaths
at the place of examination. Attendance
of witnesses may be compelled by
subpoena as provided in 6101.20, and
the Board may upon motion order that
the testimony at a deposition be
recorded by other than stenegraphic
means, in which event the order may
designate the manner of recording,
preserving, and filing the deposition
and may include other provisions to
assure that the recorded testimony will
be accurate and trustworthy. If the order

-

is made, a party may, nevertheless,
arrange to have a stenographic
transcription made at its own expense.

* (b} Depositions: time; place; menner
of taking. The time, place, and manner
of taking depositions, including the
taking of depositions by telephone, shall
be as agreed upon by the parties or,
failing such agreement, as ordered by
the Board. A deposition taken by
telephone is taken at the place where
the deponent is to answer questions
propounded to him.

(c) Use of depositions. At a hearing on

. the merits or upon a motion or

interlocutory proceeding, any part or all
of a deposition, so far as admissible and
as though the witness were then present
and testifying, may be used against a
party who was present or represented at
the taking of the deposition or who had
reasonable notice thereof, in accordance
with any of the following provisions:

(1} Any deposition may be used by a
party for the purpose of contradicting or
impeaching the testimony of the
deponent as a witness. -

2) The deposition of a party or of
anyone wha at the time of taking the
deposition was an officer, director, or
managing agent, or a person designated
to testify on behalf of, a public or '
private corporation, partnership or
association, or governmental agency,
which is a party, may be used by an
adverse party for any purpose.

(3) The deposition of a witness,
whether or not a party, may be used by
a party for any purpose in its own behalf
if the Board finds that:

(i) The witness is dead;

(ii) The attendance of the witness at
the place of hearing cannot be
reasonably obtained, unless it appears
that the absenca of the witness was
procured by the party offering the
depasition;

iii) The witness is unable to attend or
testify because of illness, infirmity, age,
or imprisonment;

(iv) The party offering the deposition
has been unable te procure the
attendance of the witness by subpoena;
or

{v) Upon request and notice,
exceptional circumstances exist which
make it desirable in the interest of
justice and with due regard to the
importance of presenting the testimony
of witnesses orally in open hearing, to
allow the deposition to be used.

(4) If only part of a deposition is
offered in evidence by a party, an
adverse party may require the offering
party to introduce any other part which
in fairness ought te be considered with-
the part introduced.

(d} Depositions pending appeal from
a decision of the Board. If an appeal has

been taken from a decision of the Board,
or before the taking of an appeal if the
time therefor has not expired, the Board
may allow the taking of depositions of
witnesses to perpetuate their testimony
for use in the event of further
proceedings before the Board. In such
case, the party that desires to perpetuate
testimony may make a motion before the
Board for leave to take the depositions
as if the action was pending before the
Board. The motion shall show:

(1) The names and addresses of the
persons to be examined and the
substance of the testimony which the
moving party expects to elicit from
each; and

{2) The reasons for perpetuating the
testimony of the persons named.

If the Board finds that the
perpetuation of testimony is proper to
avoid a failure or a delay of justice, it
may order the depositions to be taken
and may make orders of the character
provided for in 6101.15 and in this
section. Thereupon, the depositions
may be taken and used as prescribed in
this part for depositions taken in actions
pending before the Board. Upon request
and for good cause shown, a judge may
issue or obtain a subpoena, in
accordance with 6101.20, for the
purpose of perpetuating testimony by
deposition during the pendency of an
appeal from a Board decision.

6101.17 Interrogatories to parties;
requests for admission; requests for
documents [Rule 17).

‘Upon order from the Board permitting
such discovery, a party may serve on
another party written interrogatories,
requests for admission, and requests for
production of documents.

(a) Written interrogatories. Written
interrogatories shall be answered
separately in writing, signed under oath
or accompanied by a declaration under
penalty of perjury, and answered in a
protest, within 5 working days after
service, and in any other kind of case,
within 30 calendar days after service.
Objections shall be filed within the time
limits set forth in 6101.15¢(f)(2). An

_ interrogatory otherwise proper is not

necessarily objectionable merely
because an answer to the interrogatory
may involve an opinion or contention
that relates to fact or the application of
law to fact, but the Beard may order that
such an interrogatory need not be
answered until after designated
discovery has been completed or until a
conference has been held, or some other
event has occurred. '

{b) Option te produce business
records. Where the answer to an
interrogatory may be derived or
ascertained from the business records of
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the party upon which the interrogatory
has been served or from an examination,
audit, or inspection of such business
records, including a compilation,
abstract, or summary thereof, and the
burden of deriving or ascertaining the
answer is substantially the same for the
party serving the interrogatory as for the
party served, it is a sufficient answer to
such interrogatory to specify the records
from which the answer may be derived
or ascertained and to afford to the party
serving the interrogatory reasonable
opportunity to examine, audit, or
inspect such records and to make
copies, compilations, abstracts, or
summaries thereof. Such specification
shall be in sufficient detail to permit the
interrogating party to locate and to
identify, as readily as can the party
served, the records from which the
answer may be ascertained.

(c) Written requests for admission. A
written request for the admission of the
truth of any matter, within the proper
scope of discovery, that relates to
statements or opinions of fact or of the
application of law to fact, including the
genuineness of any documents, is to be
answered in writing and signed in a
protest, within § working days after
service, and in any other kind of case,
within 30 calendar days after service.
Objections shall be filed within the time
limits set forth in 6101.15(f)(2).
Otherwise, the matter therein may be
deemed to be admitted.

(d) Written requests for production of
documents. A written request for the
production, inspection, and copying of
any documents and things shall be
- answered in a protest, within 5 working
days after service, and in any other kind
of case, within 30 calendar days after
service. Objections shall be filed within
the time limits set forth in 6101.15(f)(2).

(e) Change in time for response. Upon
request of a party, or on its own
initiative, the Board may prescribe a
period of time other than that specified
in this section.

(f) Responses. A party that has
responded to written interrogatories,
requests for admission, or requests for
production of documents, upon
becoming aware of deficiencies or
inaccuracies in its original responses, or
upon acquiring additional information
or additional documents relevant
thereto, shall, as quickly as practicable,
and as often as necessary, supplement
its responses to the requesting party
with correct and sufficient additional
information and such additional
documents as are necessary to give a
complete and accurate response to the
request.

6101.18 Sanctions and other proceedings
[Rute 18].

(a) Standards. All parties and their
representatives, attorneys, and any
expert/consultant retained by them or
their attorneys, must obey directions
and orders prescribed by the Board and
adhere to standards of conduct
applicable to such parties and persons.
As to an attorney, the standards include
the rules of professional conduct and
ethics of the jurisdictions in which an
attorney is licensed to practice, to the
extent that those rules are relevant to
conduct affecting the integrity of the
Board, its process, and its proceedings.
The Board will also look to voluntary
professional guidelines in evaluating an
individual’s conduct.

(b) Sanctions affecting cases. When a
party or its representative or attorney or
any expert/consultant fails to comply
with any direction or order issued by
the Board (including an order to provide
or permit discovery), or engages in
misconduct affecting the Board, its
process, or its proceedings, the Board
may make such orders as are just,
including the following:

(1) Taking the facts pertaining to the
matter in dispute to be established for
the purpose of the case in accordance
with the contention of the party
submitting discovery requests;

(2) Forbidding challenge of the
accuracy of any evidence;

(3) Refusing to allow the disobedient
party to support or oppose designated
claims or defenses;

(4) Prohibiting the disobedient party
from introducing in evidence designated

‘documents or items of testimony;

(5) Striking pleadings or parts thereof,
or staying further proceedings until the
order is obeyed;

(6) Dismissing the case or any part
thereof; :

(7) Enforcing the protective order and
disciplining individuals subject to such
order for violation thereof, including
disqualifying a party’s representative,
attorney, or expert/consultant from
further participation in the case; or

(8) Imposing such other sanctions as
the Board deems appropriate.

(c) Denial of access to protected
material for prior violations,of _
protective orders. The Board may in its
discretion deny access to protected
material to any person found to have
previously violated the Board's
protective order.

(d) Disciplinary proceedings. (1) In
addition to the above procedures, the
Board may discipline individual party

, representatives, attorneys, and experts/

consultants for a violation of any board
order or direction or standard of
conduct applicable to such individual

where the violation seriously affects the
integrity of the Board’s processes or
proceedings. Sanctions may be public or
private, and may include
admonishment, disqualification from a
particular matter, referral to an
appropriate licensing authority, or such
other action as circumstances may
warrant.

(2) The Board in its discretion may
suspend an individual from appearing
before the Board as a party
representative, attorney, or expert/
consultant if, after affording such
individual notice and an opportunity to
be heard, a majority of the members of
the full Board determines such a
sanction is warranted.

6101.19 Hearings: scheduilng; notice;
unexcused absences; suspension decislon
[Rule 19].

(a) Scheduling of hearings—(1) In
general. Hearings will be held at the
time and place ordered by the Board
and will be scheduled at the discretion
of the Board. In scheduling hearings, the
Board will consider the requirements of
the rules in this part, the need for
orderly management of the Board's
caseload, and the stated desires of the
parties as expressed in their elections
filed pursuant to 6101.9 or otherwise.
The time or place for hearing may be
changed by the Board at any time.

(2) Protest suspension hearing. If an
interested party in a protest filed either
before or after contract award requests a
hearing for the Board to determine .
whether to suspend procurement
authority pending a decision on the .
merits of the protest, such hearing shail
be held, whenever practicable, so that
the determination whether to suspend
will be made before bid opening or the
closing date for receipt of initial
proposals or, if bids have been opened
or-initial proposals received, before the
anticipated award of the contract, and in
any event no later than 10 calendar days
after the filing of the protest. A request
for a suspension hearing will be denied
if the protest is filed more than 10
calendar days after contract award.

(3) Protest hearing on merits. Any
hearing on the merits of a protest will
commence no later than 25 working

_ da({)s after the filing of the protest.

) Notice of hearing. Notice of
hearing will be by written order of the
Board, except that it may be oral for a
suspension hearing held under
paragraph (a}(2) of this section. Notice
of changes in the hearing schedule will
also be by written order when
practicable but may be oral in exigent
circumstances. Except as the Board may
otherwise order, each party that plans to
attend the hearing in an appeal shall,

-
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within 10 working days of receipt of (1)
a written notice of hearing or (2) any
notice of a change in hearing schedule
stating that an acknowledgment is
required, notify the Board in writing
that it will attend the hearing.
Acknowledgement of a notice of hearing
in a protest may be written or oral and
shall be given within such time as the
notice prescribes.

(c) Unexcused absence from hearing. -
In the event of the unexcused absence
of a party from a hearing, the hearing
will proceed, and the absent party will
be deemed to have elected to submit its
case on the record pursuant to 6101.11.

(d) Suspension decision. The Board
shall suspend the respondent’s
procurement authority, or a delegation
thereof, pending a decision on the
merits of the protest, unless the
respondent establishes at hearing that:
(1) absent suspension, contract award, if
not already made, is likely to occur
within 30 calendar days; and (2) urgent
and compelling circumstances which
significantly affect interests of the
United States will not permit waiting for
the decision of the Board. The decision
regarding suspension will be by order of
the panel chairman and may be oral, to
be reduckd to writing as soon as
practicable.

6101.20 Subpoenas {Rule 20}.

(a) Voluntary cooperation in lieu of
subponena. Each party is expected to:

(1) Cooperate by making available
witnesses and evidence under its
control, when requested by another
paaty, without issuance of a subpoena;
an

(2) Secure voluntary attendance of
third-party witnesses and production of
evidence by third parties, when
practicable, without issuance of a
subpoena.

(b) General. Upon the written request
of any party filed with the Office of the
Clerk of the Board, or on the initiative
of a judge, a subpoena may be issued
that commands the person to whom it
is directed to:

(1) Attend and give testimony at a
deposition in a city or county where
that person resides or is employed or
transacts business in person or at
another location convenient to that
person that is specifically determmed
by the Board;

(2) Attend and give testxmony ata
hearing; and

(3) Produce the books. papers, ,
documents, and other tangible things
designated in the subpoena.

;;n Request for subpoena. A request
for a subpoena shall state the reasonable
scope and general relevance to.the case
of the testimony and of any

documentary evidence sought. A
request for a subpoena shall be filed at
least 5 workmg days in a protest, or 15
calendar days in any other kind of case,
before the testimony of a witness or
documentary evidence is to be
provided. The Board mayj, in its
discretion, honor requests for subpoenas
not made within these time limitations.

(d) Form; issuance. (1) Every
subpoena shall be in the form specified
in the appendix to this part. Unless a
party has the approval of a judge to
submit a subpoena in blank (in whole or
in part), a party shall submit to the
judge a completed subpoena (save the
“Return on Service” portion). In issuing
a subpoena 1o a requesting party, the
judge shall sign the subpoena. The party

to whom the subpoena is issued shall
complete the subpoena before service.

(2)  the person subpoenaed is
located in a foreign country, a letter
rogatory or a subpoena may be issued
and served under the circumstances and
in the manner provided in 28 U.S.C.
1781-1784.

{e) Service. (1) The party requesting a
subpoena shall arrange for service.
Service shall be made as soon as
practicable after the subpoena has been
issued.

(2) A subpoena requiring the
attendance of a witness at a deposition
or hearing may be served at any place.
A subpoena may be served by a United
States marshal or deputy marshal, or by
any other person who is not a party and

not less than 18 years of age. Service of

a subpoena upon a person named
therein shall be made by personal
delivery of a copy to that person and
tender of the fees for one day's
attendance and the mileage allowed by
28 U.S.C. 1821 or other applicable law;
however, where the subpoena is issued
on behalf of the Government, money

" payments need not be tendered in

advance of attendance.

() Proof of service. The person serving
the subpoena shall make proof of
service thereof to the Board promptly

‘and in any event before the date on

which the person served must respond
to the subpoena. Proof of service shall
be made by completion and execution
and submission to the Board of the
“Return on Service™ portion of a
duplicate copy of the subpoena issued
by a judge. If service is made by a
person other than a United States
marshal or his deputy, that person shall
make an affidavit as proof by executing
the “Return on Service” in the presence
of a notary.

(g) Motion to quash or to modify.
Upon written motion by the person
subpoenaed or by a party, made within
14 calendar days after service, but in

any event not later than the time
specified in the subpoena for
compliance, the Board may (1) quash or
modify the subpoena if it is
unreasonable and oppressive or for
other good cause shown or (2) require
the party in whose behalf the subpoena
was issued to advance the reasonable
cost of producing subpoenaed
documentary evidence. Where
circumstances require, the Board may
act upon such a motion at any time after
a copy has been served upon opposing
parties.

(h) Contumacy or refusal to obey a
subpoena. In a case of contumacy or
refusal to obey a subpoena by a person
who resides, is found, or transacts
business within the jurisdiction of a
United States district court, the Board
shall apply to the court through the
Attorney General of the United States
for an order requiring the person to
appear before the Board to give
testimony, produce evidence or both. If
a person fails to obey such an order, the
court may punish that person for
contempt of court.

6101.21 Hearing procedures [Rule 21].

(a) Nature and conduct of hearings.
Except when necessary to maintain the
confidentiality of protected material or
testimony, or material submitted in
camera, all hearings on the merits of
cases shall be open to the public and
conducted insofar as is convenient in
regular hearing rooms. All other acts or
proceedings may be done or conducted
by the Board either in its offices or at
other places.

* (b) Continuances; change of location.
Whenever practicable, a hearing will be
conducted in one continuous session or
a series of consecutive sessions at a
single location. However, the Board may
at any time continue the hearing to a
future date and may arrange to conduct
the hearing in more than one location.
The Board may also continue a hearing
to permit a party to conduct additional
discovery on conditions established by
the Board. In exercising its discretion to
continue a hearing or to change its
location, the Board will give due
consideration to the same elements (set
forth in 6101.19(a)) that it considers in
scheduling hearings.

(c) Avaﬁab:hty of witnesses,
documents, and other tangible things. It
is the responsibility of a party desiring
to call any witness, or to use any
document or other tangible thing as an
exhibit in the course of a hearing, to
ensure that whoever it wishes to call
and whatever it wishes to use is
available at hearing.

{d) Enlargement of.the record. The
Board may st any time during the
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conduct of a hearing require evidence or
argument in addition to that put forth by
the parties. .

(e) Examination of witnesses.
Witnesses before the Board will testify
under oath or affirmation. A party or the
Board may obtain an answer from any
witness to any question that is not the
subject of an objection that the Board
sustains. '

(B Refusal to be sworn. 1f a person
called as a witness refuses to be sworn
or to affirm before testifying, the Board
may direct that witness to do so and, in
the event of continued refusal, the
Board may permit the taking of
testimony without oath or affirmation.
Alternatively, the Board may refuse to
permit the examination of that witness,
in which event it may state for the
record the inferences it draws from the
witness's refusal to testify under oath or
affirmation. Alternatively, the Board
may issue a subpoena to compel that
witness to testify under oath or
affirmation and, in the event of the
witness's continued refusal to swear or
affirm, may seek enforcement of that
subpoena pursuant to 6101.20(h).

(g) Refusal to answer. If a witness
refuses to answer a question put to him
in the course of his testimony, the Board
may direct that witness to answer and,
in the event of continued refusal, the
Board may state for the record the
inferences it draws from the refusal to
answer. Alternatively, the Board may
issue a subpoena to compel that witness
to testify and, in the event of the
witness’s continued refusal to testify,
may seek enforcement of that subpoena
pursuant to 6101.20(h).

(h) Issues not raised by pleadings. If
evidence is objected to at a hearing on
the ground that it is not within the
issues raised by the pleadings, it may
nevertheless be admitted by the Board if
it is within the proper scope of the case.
If such evidence is admitted, the Board
may grant the objecting party a
oontinuance to enable it to meet such
evidence. if such evidence is admitted,
the pleadings may be amended to
conform to the evidence, as provided by
6101.12(e).

{i) Defay by parties. If the Board
determines that the hearing is being
unreasonably delayed by the failure of
a party to produce evidence, or by the
undue prolongation of the presentation
of evidence, it may, by written order or
by ruling from the bench, prescribe a
time or times within which the
presentation of evidence must be
concluded, establish time limits on the
direct or cross-examination of
witnesses, and enforce such order or
ruling by appropriate sanctions.

6101.22 Admissibifty and weight of
evidence [Rule 22].

(@) Admissibility. Any relevant
evidence may be received. The Board
may exclude relevant evidence to avoid
unfair prejudice, confusion of the
issues, undue delay, waste of time, or
needless presentation of cumulative
evidence. Hearsay evidence is
admissible unless the Board finds it
unreliable or untrustworthy.

(b) Federal Rules of Evidence. As a
general matter, and subject to the other
provisions of this section, the Board will
base its evidentiary rulings on the
Federal Rules of Evidence.

{c) Weight and credibility. The Board
will determine the weight to be given to
evidence and the credibility to be
accorded witnesses.

(d) Submission of evidence in camera.
6101.12(h) governs submissions in
camera.

$101.23 Exhibits [Rule 23].

{a) Marking of exhibits. (1) Documents
and other tangible things effered in
evidence by a party will be marked for
identification by the Board during the
hearing or, if it is convenient for the
Board and the parties, before the
commencement of the hearing. They
will be numbered consecutively as the
exhibits of the party offering them.

(2) If a party elects to proceed oa the
record without a hearing pursuant to
6101.11, documentary evidence
submitted by that party will be
numbered consecutively by the Board as
appeal or protest file exhibits.

(b) Copies as exhibits. Except upon
objection sustained by the Board for
good cause shown, copies of documents
may be offered and received into
evidence as exhibits, provided they are
of equal legibility and quality as the
originals, and such copies shall have the
same force and effect as if they were the
originals. If the Board so directs, a party
offering a copy of a document as an
exhibit shall have the original available
at the hearing for examination by the
Board and any other party. When the
original of a document has been
received into evidence as an exhibit, an
accurate copy thereof may be
substituted in evidence for the original
by leave of the Board at any time.

{c) Withdrawal of documentary
exhibits and other papers. With the
permission of the Board, a party may
remove an exhibit during the course of
a proceeding. Otherwise, except as
provided in 6101.37(d}, no withdrawal
of any papers in the Board’s file is
permitted. Inspection of the file at the
Board's offices is permitted by
6101.12(g).

{d) Disposition of physical exhibits.
Any physical (as opposed to
documentary) exhibit may be disposed
of by the Board at any time more than
90 calendar days after the expiration of
the period for appeal fram the decision
of the Board, uniess it has been earlier
withdrawn by the party that submitted
it.

6101.24 Transcripts of proceedings;
corrections [Rule 24).

(a) Transcripts. Except as the Board
may otherwise order, all hearings of
appeals or petitions other than those
under the small claims procedure
prescribed by 6101.13, and all hearings
in connection with protests, will be
stenographically or electronically
recorded and transcribed. Any other
hearing or conference will be recorded
or transcribed only by order of the
Board. Copies or transcriptions of
stenographic or electronic recordings
not ordered to be transcribed by the
Board will be furnished to the parties or
other persons only on conditions .
prescribed by the Board, which may
include the payment of the costs of
copying ar transcription. Each party is
responsible for obtaining its own copy
of the transcript if one is prepared.

(b) Corrections. Corrections to an
official transcript will be made only
when they involve errors affecting its
substance. The Board may order such
corrections on metion or on its own
initiative, and only after notice to the
parties giving them opportunity to
object. Such corrections will ordinarily
be made either by hand with pen and
ink or by the appending of an errata
sheet, but when no other method of
correction is practicable the Board may
require the reporter to provide
substitute or additional pages.

6101.25 Briefs and memoranda of law
[Rule 25).

(2} Form and content of briefs and
memoranda of law. Briefs and
memoranda of law shall be typewritten
on standard size 8%z by 11-inch paper.
Otherwise, no particular form or
organization is prescribed. Posthearing
briefs should, at a minimum, succinctly
set forth (1) the facts of the case with
citations to those places in the record
where supporting evidence can be
found and (2) argument with citations to
supporting legal authorities.
Memoranda of law should generally
adhere as closely as practicable to the
form and content of briefs.

(b) Submission of posthearing briefs.
Except as the Board may otherwise
order, posthearing briefs shall be filed in
an appeal 30 calendar days after the
Board’s receipt of the transcript and in
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a protest 5 working days after the
Board's receipt of the transcript; reply
briefs in an appeal, if filed, shall be filed
15 calendar days after the parties’
receipt of the initial posthearing briefs.
The Board will notify the parties of the
date of its receipt of the transcript. In
the event one party has elected a
hearing and any other party has elected
to submit its case on the record
pursuant to 6101.11, the filing of record
submissions in the form of briefs shall
be governed by 6101.11.

6101.26 Consolidation; separate hearings;
separate determination of liability [Rule 26].

(a) Consolidation. When cases
involving common questions of law or
fact are pending, the Board may:

(1) Order a joint hearing of any or all
of the matters at issue in the cases;

(2) Order the cases consolidated; or

(3) Make such other orders concerning
the proceedings therein as are intended
to avoid unnecessary costs or delay.

(b) Separate hearings. The Board may
order a separate hearing of any case or
cases or of any claims or issues or
number of claims or issues therein. The
Board may enter appropriate orders or
decisions with respect to any claims or
issues that are heard separately.

(c) Separate determinations of
liability. The Board may:’

(1) Limit a hearing to those issues of
law and fact relating to the right of a
party to recover, reserving the
determination of the amount of
recovery, if any, for other proceedings;
and

(2) In its decision of an appeal, _
irrespective of whether there is evidence
in the record concerning the amount of
recovery, and whether or not a
stipulation or order has been made,
reserve determination of the amount of
recovery for other proceedings. In-any
instance in which the Board has
reserved its determination of the
amount of recovery for other
proceedings, its decision on the
question of the right to recover shall be
final, subject to the provisions of
6101.30 through 6101.33.

6101.27 Stay or suspension of
proceedings; dismissals In lieu.of stay or
suspension [Rule 27].

(a) Stay of proceedings to obtain
contracting officer’s decision. The Board
may in its discretion stay proceedings to
permit a contracting officer to issue a
decision when an appeal has been taken
from the contracting officer’s alleged
failure to render a timely decision.

(b) Suspension for other cause. The
Board may suspend proceedings in a
case for good cause. The order
suspending proceedings will prescribe

the duration of the suspension or the
conditions on which it will expire. The
order may also prescribe actions to be
taken by the parties during the period of
suspension or following its expiration.

{c) Dismissal in lieu of stay or
suspension. When circumstances
beyond the control of the Board prevent
the continuation of proceedings in a
case, the Board may, in lieu of issuing
an order suspending proceedings,
dismiss the case without prejudice to
reinstatement. Suéh a dismissal may
require reinstatement by a date certain
or within a certain period of time after
the occurrence of a specified event. If
the order of dismissal does not
otherwise provide, it will be subject to
the provisions of 6101.28(b).

6101.28 Dismissals [Rule 28].

{a) Generally. A case may be
dismissed by the Board on motion of
any party. A case may also be dismissed
for reasons cited by the Board in a show
cause order to which response has been
permitted. Every dismissal shall be with
prejudice to reinstatement of the case

unless a dismissal without prejudice has

been requested by a party or specified
in a show cause order.

(b) Dismissal without prejudice. When

acase has been dismissed without
prejudice to its reinstatement and no
party has requested, within the period
of time specified in this paragraph, that
the case be reinstated, the case shall be
deemed to have been dismissed with
prejudice as of the expiration of 10
working days of the date of dismissal in
a protest, 180 calendar days of the date
of dismissal in any other kind of case,
or such other period as the Board may
prescribe.

{c) Issuance of order. An order of

dismissal shall be issued by the panel of

judges to which the case has been
assigned if the motion is contested or if
the Board is acting consequent to its
own show cause order. An order of
dismissal may be issued by the panel
chairman alone if the motion to dismiss
is not contested.

6101.29 Decislions [Rule 29].

(a) Format; procedure. Except as
provided in 6101.19(d) (protest

suspension decision) and 6101.13 (small

claims procedure), decisions of the
Board will be made in writing upon the
record as prescribed in 6101.12. Each of
the parties will be furnished a copy of
the decision certified by the Office of
the Clerk of the Board, and the date of
the receipt thereof by each party will be
established in the record.

(b) Timing of protest decisions. (1) A
decision on the merits of a protest will
be issued within 45 working days after

the filing of the protest, unless the
chairman of the Board determines that
the specific and unique circumstances
of the protest require a longer period. In
that event, the Board shall issue a

. decision within the longer period

determined by the chairman of the
Board.

(2) In a protest, the Board ordinarily
will, within the 45-day period
a{)plicable,to the original protest, decide

1 issues, including those raised by
amendment or intervention, that are
necessary to the resolution of the case.
The Board will whenever possible
notify the parties prior to the originally
scheduled hearing date, or date for
record submission, if it believes that
because of a new ground of protest
raised by an amendment or by an
intervention, the protest might not be
decided within the original 45-day
period.

6101.30 Full Board conslderatlon [Rule
30).

(a) Requests. (1) A request for full
Board consideration is not favored.
Ordinarily, full Board consideration will
be ordered only when (i) it is necessary
to secure or maintain uniformity of
Board decisions, or (ii} the matter to be
referred is one of exceptional
importance.

2) A request for full Board
consideration may be made by any party
at any date on which is both (i) after the
panel to which the case is assigned has
issued its decision on a motion for
reconsideration or relief from decision
and (ii) within 10 working days after the
date on which that party receives that
decision. Any party making a request for
full Board consideration shall state
concisely in the motion the precise -
grounds on which the request is based.

(3) The full Board on its own may
initiate consideration of a matter (i) at
any time while the case is before the |
Board, (ii) no later than the last date on
which any party may file a motion for
reconsideration or relief from decision
or order, or (iii) if such a motion is filed
by a party, within 10 days after a panel
has resolved it.

(b) Consideration. Promptly after such
a request is made, a ballot will be taken
among the judges; if a majority of them
favors the request, the request will be
granted. The result of the vote will
promptly be reported by the Board
through an order. The concurring or
dissenting view of any judge who
wishes to express such a view may issue

at the time of such order or at any time

thereafter.

(c) Decisions. If full Board
consideration is granted, a vote shall be
taken promptly on the pending matter.
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After this wote is taken, the Board 'shall
promptly, by order, issue its
determination, which shal include the
concuiring or disseating view of any
judge who wiishes to express such a
view.,

6101.31 Clerical mistakes {Rule 31].

Clerical mistakes in decisions, orders,
or other parts of the record, and errors
arising therein through oversight or
inadvertence, may be carrected by the
Board at.any time on its own initiative
or upon motion of a party on such
terms, if any, as the Board may
prescribe. During the pendency of an
appeal to another tribunal, such
mistakes may be corrected only with
leave of the appellate tribunal.

6101.32 Reconsideration; Amendment of
Decislons; New Hearings {Rule 32]

(a) Grounds. Reconsideration may be
granted, a decision or order may be
altered or amended, or a new hearing
_ may be granted, for any of the reasons
stated in 6101.33(a) and the reasons
established by the rules of common law
or equity applicable as between private
parties in the courts of the United
States. Reconsideration, or a new
hearing, may be granted on all or any of
the issues. Arguments already made and
reinterpretations of old evidence are not
sufficient grounds for granting
reconsideration. On granting a motion
for a mew hearing, the Board may open
the decision if one has been issued, take
additional testimony, amend findings of
fact and conclusions of law, or make
new findings and conclusions and
direct the entry of a new decision.

{b) Procedure. Any mation under this
rule shall comply with the provisions of
6101.8 and shall set forth:

(1) The reason or reasons why the
Board should consider the motion; and

(2} The relief sought and the grounds
therefor.

If the Board concludes that the
reasons asserted for its consideration of
the motion are insufficient, it may deny
the motion without considering the
relief sought and the grounds asserted
therefor. If the Board grants the motion,
it will issue an appropriate order which
may include directions to the parties for
further proceedings.

(c) Time for filing. A motion for
reconsideration, to alter or amend &
decision or order, or for a new hearing
shall be filed in an appeal or petition
within 30 calendar days and in a protest
- orapplication within 7 working days
after the date of receipt by the moving
party of the decision or order. Not later
than 30 calendar days after issuance of
a decision or order, the Board may, on
its own initiative, order reconsideration

‘or a new hearing or alter or amend a
decision or order for any reason that
would justify such action on metion of
a party. )

(d) Effect of motion. A meotion
pending under this section dees not
affect the finality of a decision or
suspend its opemation.

6101.33 Relief from decision or order
[Rule 33)

(a) Grounds. The Board may relieve a
party from the operation of a final
decision or order for any of the
following reasons:

(1) Newly discovered evidence which
could not have been earlier discovered,
even through due diligence;

{2) Justifiable or excusable mistake,
inadvertence, surprise, or neglect;

(3) Fraud, misrepresentation, or other
misconduct of an adverse party;

(#) The decision has been satisfied,
released, or discharged, or a prior
decision upon which it is based has
been reversed or otherwise vacated, and
it is no longer equitable that the
decision should have prospective
application;

{5) The decision is voeid, whether for
lack of jurisdiction or otherwise; or

{6) Any other ground justifying relief
from the operation of the decision er
order.

{b) Procedure. Any motion under this
section shall comply with the
provisions of 6101.8 and 6101.32(b),
and will be considered and ruled upen
by the Board as provided in 6101.32.

(c) Time for filing. Any motion under
this section shall be filed as soon as
practicable after the discovery of the
reasons therefor, but in any event no
later than 120 calendar days or, in
protests and in appeals under the small
claims procedure of 6101.13, no later
than 30 calendar days after the date of
the moving party’s receipt of the
decision or order from which relief is
sought. In considering the timeliness of
a motion filed under this section, the
Board may consider when the grounds
therefor should reasonably have been
known to the moving party.

(d) Effect of motion. A motion
pending under this section does not
affect the finality of a decision or
suspend its operation.

6101.34 Harmiess error [Rule 34].

No error in the admission or
exclusion of evidence, and no error or
defect in any ruling, order, or decision
of the Board, and no other error in
anything done or omitted to be done by

* the Board will be a ground for granting

a new hearing or for vacating,
reconsidering, medifying, or otherwise
disturbing a decision or order of the

Board unless refusal to.act upan such
error wmllai)ne)udice ‘a party or work a
substantial injustice. At every stage of
the proceedings the Board will disregard
any error or defect that does not affect
the substantial rights of the parties.

610135 Award of costs [Rule 35]

(a) Requests for costs. An appropriate
party in a proceeding before the Board
may apply for an award of costs,
including if applicable an award of
attorney fees, under the Broaks Act, 40
U.S.C. 759(f), the Equal Access to Justice
Act, 5 U.S.C. 504, or any other provision
that may entitle that party to such an
award, subsequent to the Board’s
decision in the preceeding. For
purposes of this section, “‘decision”
includes orders of dismissal resulting
from settleraent agreements that bring te
an end the proceedings before the
Board.

{b) Time for filing. A party seeking an
award may submit an application no
later than 30 calendar days after a final
dispesition in the underlying protest or
appeal. In the case of a protest or appeal
that is adjudicated, the Board's decision
becomes firal {for purposes of this
section) when it is not appealed to the
United States Court of Appeals for the
Federal Circuit within the time
permitted for appeal or, if the decision
is appealed, when the time for
petitioning the Supreme Court for
certiorari has expired. In the case of a
protest or appeal that is resolved as a
result of settlement, the Board’s
disposition becomes final (for purposes
of this section) after receipt by the
applicant of the erder granting or .
dxsmlssmf the protest or appeal.

(c) Application requirements. An

lication for costs shall:

F 1) Idenufy the applicant and the
pmtest or appeal for which costs are
sought, and the amount being sought;

% Establish that all applicable
prerequisites for an award have been
satisfied, including a succinct statement
of why the applicant is eligible for an
award of costs;

(3) Be accompanied by an exhibit
fully documenting any fees or expenses

-being sought, including the cost of any

study, analysis, engineering report, test,

" project, or similar matter. The date and

a description of all services rendered or
costs incurred shall be submitted for
each professional firm or individual .
whose services are covered by the
application, showing the hours spent in
connection with the proceeding by each
individual, a descmptxon of the
particular services performed by
specific date, the rate at which each fee
has been computed, any expenses for
which reimbursement is sought, and the

\



Federal Register / Vol. 58, No. 249 / Thursday, December 30, 1993 / Rules and Regulations 69265

total amount paid or payeble by the
applicant on account of the sought-after
costs. Except for claims for bid or
proposal preparation, and in
exceptional circumstances, all exhibits
supporting applications for protest or
appeal fees or expenses sought shall be
publicly available. The Board may
require the applicant to provide
vouchers, receipts, or other
substantiation for any costs claimed
and/or to submit to an audit by the
Government of the claimed costs; and

(4) Be signed by the applicant or an
* authorized officer, employee, or
attorney of the applicant. The
application shall also contain or be -
accompanied by a written verification
under oath or affirmation, or declaration
under penalty of perjury, that the
information provided in the application
is true and correct.

{d) Proceedings. (1) Within 30
calendar days after receipt by the
respondent of an application under this
section, the respondent may file an
answer. The answer shall explain in
detail any objections to the award
requested and set out the legal and
factual bases supporting the
respondent’s position.

(2) Further proceedings shall be held
only by order of the Board and only
when necessary for full and fair
resolution of the issues arising from the
application. Such proceedings shall be
minimized to the extent possible and
shall not include relitigation of the case
on the merits. A request that the Board
order further proceedings under this
section shall describe the disputed
issues and explain why additional
proceedings are necessary to resolve
those issues: ~

(e} Decision. Any award ordered by
the Board shall be paid pursuant to
6101.36.

6101.36 Payment of Board awards [Rule
36).

-

(a) Generally. When permitted by law,
payment of Board awards may be made
in accordance with 31 U.S.C. 1304,
Awards by the Board pursuant to the
Equal Access to Justice Act shall be
directly payable by the respondent
agency over which the applicant has
prevailed in the underlying appeal.

(b) Conditions for payment. Before a
party may obtain payment of a Board
award pursuant to 31 U.S.C. 1304, one
of the following must occur:

. (1) All parties must, by execution of
a Certificate of Finality, waive their
rights to relief under 6101.32 and
6101.33 and also their rights to appeal
the decision of the Board; or

(2) The time for filing an appeal must
expire. .

(c) Procedure for filing of certificates
of finality. Whenever the Board issues a
decision or an order awarding a party
any amount of money, it will attach to
the copy of the decision sent to each
party forms such as those illustrated in
the appendix to this part. The
conditions for payment prescribed in
paragraph (b)(1) of this section are
satisfied if each of the parties returns a
completed and duly executed copy of
this form to the Board. When the form
is executed on behalf of an appellant or
appropriate interested party by an
attorney or other representative, proof of
signatory authority shall also be
furnished. Upon receipt of completed
and duly executed Certificates of
Finality from the parties, the Board will
forward a copy of each such certificate
(together with proof of signatory
authority, if required) and a certified
copy of its decision to the United States

, General Accounting Office to be

certified for payment.

(d) Procedure in absence of certificate
of finality. When one or more of the
parties fails to submit a duly executed
Certificate of Finality, but the
conditions for payment have been
satisfied as provided in paragraph (b)(2)
of this section, any party to which an
award has been made may file a written
request that the Board forward its
decision to the United States General
Accounting Office for payment.
Thereupon, the Board will forward a
copy of that request and a certified copy
of its decision to the United States

- General Accounting Office to be

certified for payment.

{e) Stipulated award. When an appeal
is settled, the parties may file with the
Board a stipulation setting forth the
amount of the award and stating (1) that
they will not seek reconsideration of, or

‘relief, from the Board’s decision and (2)

that they will not appeal the decision.
The Board will adopt the parties’
stipulation by decision. The Board’s
decision under this paragraph is an

"adjudication of the case on the merits.

6101.37 Record on review of a Board
Decision [Rute 37].

(a) Record on review. When & party
has appealed a Board decision to the
United States Court of Appeals for the
Federal Circuit, the record on review
shall consist of the decision sought to be
reviewed, the record before the Board as
described in 6101.12, and such other
material as may be required by the Court
of Appeals.

(b) Notice. At the same time a party
seeking review of a Board decision files
a notice of appeal, that party shall
provide a copy of the notice to the
Board. ‘

(c) Filing of certified list of record
materials. Promptly after service upon
the Board of a copy of the notice of
appeal of a Board decision, the Office of
the Clerk of the Board shall file with the
Clerk of the United States Court of
Appeals for the Federal Circuit a
certified list of all documents,
transcripts of testimony, exhibits, and
other materials constituting the record,
or a list of such parts thereof as the
parties may designate, adequately
describing each. The Board will retain
the record and transmit any part thereof
to the court upon the court’s order
during the pendency of the appeal.

(d) Request by attorney of record to
review record. When a case is on appeal,
an attorney of record may request
permission from the Board to sign out
the record on appeal to review and
copy, for a reasonable period of time, if
the attorney is unable to gain access to
the record from another source.

6101.38 Office of the Clerk of the Board
[Rule 38].

(a) Open for the filing of papers. The
Office of the Clerk shall receive all
papers submitted for filing, and shall be
open for this purpose from 8:00 a.m. to
4:30 p.m., Eastern Time, on each day
that is not a Saturday, Sunday, Federal
holiday, a day on which the Office is
required to close earlier than 4:30 p.m., .
or a day on which the Office does not
open ‘at all, as in the case of inclement
weather.

(b) Decisions and orders. The Office of
the Clerk shall keep in such form and
manner as the Board may prescribe a
correct copy of each decision or order of
the Board subject to review and any
other order or decision which the Board
may direct to be kept.

(c) Docket. The Office of the Clerk
shall keep a docket on which shall be
entered the title and nature of all cases
brought before the Board, the names of
the persons filing such cases, the names
of the attorneys or other persons
appearing for the parties, and a record
of all proceedings.

(d) Copies and certifications of
papers. Upon the request of any person,
copies of papers and documents in a
case may be provided by the Office of
the Clerk. If making such copies
involves more than minimal cests to the
Board, reimbursement will be required.
When required, the Office of the Clerk
will certify copies of papers and
documents as a true record of the Board.
Except as provided in 6101.23(c) and
6101.37(d), the Office of the Clerk will
not release original records in its
possession to any person.
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6101.39 Seal of the Board [Rule 39].

The Seal of the Board shall be a
circular boss, the center portion of
which shall depict the Seal of the
General Services Administration. The
outer margin of the seal shall bear the
legend “Board of Contract Appeals.”
The Seal shall be the means of
authentication of all records, notices,

orders, dismissals, opinions, subpoenas,
and certificates issued by the Board.

6101.40 Forms [Rule 40}.

The forms contained in the appendix
to this part are sufficient under this part
and are intended to indicate the
simplicity and brevity of statement
which this part contemplates. The
subpoena form is a required form, and
it may not be altered.

Appendix—Form Nos. 1-5

Form Index

Form 1—Notice of Appeal, GSA Form 2465

Form 2—Notice of Appearance

Form 3-—Subpoena, GSA Form 9534

Form 4—Government Certificate of Finality

Form 5—Appellant/Protester/Intervenor/
Applicant Certificate of Finality

BILLING CODE 6820-RW-M
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44 OMB A’sﬁov:: HB.
NOTICE OF APPEAL - 3000-0221
TO: Board of Contract Appeals
General Services Administration
Washington, DC 20405
1/We hereby appeal the final decision of i . issued .
] {Neme of Contrecting Officer) (Dete)
in connection with a dispute under Contract No. This contract was awarded ) .
for
(Type of dity, , o construction)
by
(Name of ogency and orgenisational unit) (City and Stote)
1. DESCRI1B HE NATU THE DISPUTE INVOL ’ (N (4 AN HER UMS' Cl 1) O THIS
APPEAL:
2. %V?&EE: THE RELIEF WHICH YOU SEEK INCLUDING AN ESTIMATE OF THE WOUNT OF MONEY IN CONTROVERSY, IF AN>V. AND IF
. APPELLANT ATTORNEY FOR APPEL LANT
NAME - NAWE 0 b
TITLE ] ) FIRM
STREET STREET
cITyY [S3a4
STATE ZiP con‘c‘l TE NE NUMBER STATE ZiP CODE W NE NUM
() { )

APPELL‘AN‘I"S SIGNATURE ATTOANEY'S SIGNATURE

GENERAL SERVICES ADMINISTRATION . i GEA FORM 3488 (REV. 6-83)
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Board of Contract Appeals

General Services Administration
Washington, D.C. 20405

Form 2

GSBCA

Contract/Solicitation No.

NOTICE OF APPEARANCE

To:
Board Judge
Board of Contract Appeals
Please enter my appearance as counsel for / representative of
in the above captioned case.’
(Name) Date
" (Title) (Phone)
(Address) . (Facsimile)

CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Notice of Appearance was mailed postage paid/delivered

this day of : ,19__ ,to

Signature

Note This tormat shali not be printed reproduced, or stocked by the Central Office or regional offices and shall be used only as
a guide tor indvidual preparation



Federal Register / Vol. 58, No. 249 / Thursday, December 30, 1993 / Rules and Regulations 69269

'Board of Contract Appeals

General Services Administration
Washington, DC 20405
) OMB APPROVAL NO.
SUBPOENA 2090-0221
. GSBCA
Contract/Solicitation No. .
T0:
YOU ARE HEREBY COMMANDED to appsar st _ '
CoeaNambe] - - )
at o'clock ____.m., on the i day of - . 19

to testify at & (deposition/hearing) in this case; and to bring with you'

and to stay there until given permission to.leave. This subpoena is issued &t the request of (Appellant/Petitioner/
ProtestemmervenorlApplicamlRespondem) '

Your appearance &s ordered by this subpoena will entitle you to receive the fees and ma‘leage pmvnded by
28 U.S.C. § 1821 or other appfcablo taw..

* Strike the words “and bring with you' unless the subpeona is to require the production of documents or tangible things. in which

mmwmmwwmmumrummmmwmumm 11 testimony by an organization

rmxnuMadedomYsrowco mmmmﬂmmmmmamw
mwmzu.‘
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Upon written request to this Board by you or by a party to this case, which request should be made
within 10 days after service but in any event no later than the time specified in the subpoena for attendance,
the Board may (i) quash or modify the subpoena if it is unreasonable and oppressive or for other good cause
shown, or (ii) require the party in whose behalf the subpoena was issued to advance the reasonable cost
of producing subpoenaed books, papers, documents, or tangible things.

(Board Judge) . . (Date)
(Representative for Appellant/Petilionér/Prolesler/ (Representative for Respondert)
Intervenor/Applican) .
(Address) ‘ : (Address)
(Telephone Number} (Telephone Number)
(Date) (Date}
RETURN ON SERVICE
Summoned the above-named witness by delivering a copy to h___ and tenderingto h____ the
fees for one day's attendance and mileage allowed by law, on the __ day of
. 19 . at
Subscribed and sworn to before me, a ' this
day of .19

NOTE: Affidavit not required if service is made by U.S. Marshall or Deputy. Service may also be made by any other person who
is not a party and is not less than 18 years of age. Service shall be made by personally delivering a copy to the person named
and tendering the fees for one day's attendance and the mileage aflowed by law: however, where the subpoena Is Issued on behalf
of the Government, money payments need not be tendered in advance of attendance.

GSA rFORM 9534 BACK (Rev. 11-33)
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Board of Contract Appeals

General Services Administration
Washington, D.C. 20405 -

Form 4

GSBCA

Contract/Solicitation No.

GOVERNMENT CERTIFICATE OF FINALITY
Date claim(s) filed with the contracting officer:

Amount to be paid: $

Agency address (regional office if other than central office):

o o o »

Agency Certification

hereby certifies that:

(1) it has not initiated and will not initiate any proceeding at the Board for the
reconsideration of, or relief from, this award; -

(2) it has not initiated and will not initiate any appeal of this award to the United States

Court of Appeals for the Federal Circuit or to the United States Claims Court ( it
applicable).

Government Agency

By
Date Signature and Title

Note This format shall not be printed reproduced, or stocked by the Central office or regional offices and shall be used only as
a guide fcr individual preparation
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Board of Contract Appeals

Genera! Services Administration
Washington, D.C. 20405

Form 5

GSBCA

Contract/Solicitation No.

APPELLANT/PROTESTER/INTERVENOR/APPLICANT CESTIFICATE OF FINALITY

.

‘A, Address to which check should be sent (it cheék is to be sent to counsel, enclose a power
of attorney):

B. Appellant/Protester/intervenor/Applicant certification

hereby certifies that:

(n it has not initiated and will not initiate any proceeding at the Board for the
reconsideration of, or rellef from, this award;

(2) it has not initiated and will not initiate any appeal of this award to the United States
Court of Appeals for the Federal Circuit or to the United States Claims Couwrt ( if
applicable); and

(3) it agrees to accept the amount awarded, pius any interest awarded, in accordance with
the Board's decision in this case, in full and final satisfaction of its case.

Appellant/Protester/intervenor/Applicant

'By
Date Signature and Title

Note: This format shall not be printed, reproduced, or stocked by the Central otfice or regional offices and shall be usad only as
a guide for individual preparation. '

BILLING CODE 8820-RW-C
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Dated: December 22, 1993.
Stephen M. Daniels,
Chairman.
{FR Doc. 93-31711 Filed 12-29-93; 8:45 am])
BILLING CODE €820-RW-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration .

50 CFR Part 642
[Docket No. 830234-3218; I.D. 121683C)

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule,
extension of effective date.

SUMMARY: An emergency interim rule is
in effect through January 3, 1994, that
divides the eastern zone commercial
quota for the Gulf migratory group of
king mackerel into equal sub-quotas for
the Florida east and west coast fisheries.
NMFS extends the emergency interim
rule because conditions justifying the
emergency action remain unchanged.
The intended effect is to respond to
social and economic emergencies in the
commercial fishery for Gulf group king
mackere] off the east coast of Florida.
EFFECTIVE DATES: Effective December 30,
1993, the effective dates for the
emergency interim rule published at 58
FR 51789 are extended from January 4,
1994, through March 31, 1994.
ADDRESSES: Copies of documents
supporting this action may be obtained
from Mark F. Godcharles, Southeast
Regional Office, NMFS, 9450 Koger
Boulevard, St. Petersburg, FL 33702.
FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-893-3161.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic
resources (king mackerel, Spanish
mackerel, cero, cobia, little tunny,
dolphin, and, in the Gulf of Mexico
only, bluefish) is managed under the
Fishery Management-Plan for the
Coastal Migratory Pelagic Resources of
the Gulf of Mexico and South Atlantic
(FMP). The FMP was prepared by the
Gulf of Mexico and South Atlantic
Fishery Management Councils
(Councils), and is implemented through

" regulations at 50 CFR part 642 under the

authority of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act).

Under section 305(c) of the Magnuson
Act, NMFS published an emergency
interim rule (58 FR 51789, October 5,
1993) that divided the eastern zone
commercial quota for the Gulf migratory
group of king mackerel into equal sub-
quotas for the Florida east and west
coast fisheries. The Councils requested
extension of the emergency interim rule
‘because conditions justifying the
emergency action remain unchanged
and will remain unchanged through
March 31, 1994. NMFS concurs and
extends the emergency interim rule
through March 31, 1994, in accordance
with section 305(c)(3)(B) of the
Magnuson Act.

Details concerning the basis for this

_ action and the classification of the
rulemaking are contained in the initial
emergency interim rule and are not
repeated here. -

List of Subjects in 50 CFR Part 642
Fisheries, Fishing, Reporting and
recordkeeping requirements.
Dated: December 21, 1993.
Nancy Foster,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service,

{FR Doc. 93-31948 Filed 12-29-93; 8:45 am]
BILLING CODE 3510-22-M

50 CFR Part 675

[Docket No. 921185-3021; 1.D, 122293E]

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for pollock by the offshore
component in the Bering Sea subarea

. (BS) of the Bering Sea and Aleutian

Islands management area (BSIA). This
action is necessary to prevent exceeding
the allowance of the total allowable
catch (TAC) of pollock for the offshore
component in the BS.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), December 29, 1993, until
12 midnight, A.Lt., December 31, 1993.

FOR FURTHER INFORMATION CONTACT:

Andrew N. Smoker, Resource
Management Specialist, Fisheries
Management Division, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for the

‘Groundfish Fishery of the BSAI (FMP)

prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 675.

In accordance with §675.20(a)(2), the
final 1993 initial specifications for

- groundfish in the BSAI (58 FR 8703,

February 17, 1993), and a subsequent
reserve release (58 FR 44136, August 19,
1993), established the allowance of
pollock TAC for vessels catching
pollock for processing by the offshore
component in the BS as 781,625 metric
tons (mt).

The Director of the Alaska Region,
NMFS (Regional Director), has
determined, in accordance with
§675.20(a)(8), that the allowance of
pollock TAC for the offshore eomponent
in the BS soon will be reached.
Therefore, the Regional Director has
established a directed fishing allowance
of 778,625 mt, with 3,000 mt to be taken
as incidental catch in directed fishing
for other species in the BS.
Consequently, NMFS is prohibiting
directed fishing for pollock by vessels
catching pollock for processing by the
offshore component in the BS, effective
from 12 noon, A.Lt., December 29, 1993,
until 12 midnight, A.Lt., December 31,
1993.

Directed fishing standards for
applicable gear types may be found in
the regulations at § 675.20(h).

Classification
This action is taken under § 675.20.

" List of Subjects in 50 CFR part 675

Fisheries, Reporting and

recordkeeping requirements.
Authority: 16 U.S.C. 1801 et seq.
Dated: December 27, 1993.

Richard H. Schaefer,

Director of Office of Fisheries Conservation

and Management, National Marine Fisheries
Service.

[FR Doc. 93-31947 Filed 12-27-93; 3:07 pm)
BILLING CODE 3510-22-M

o
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration

7 CFR Parts 1910, 1924, 1941, 1943,
1945, 1951, 1962, and 1980
RIN 0575-AB4S

Loan Assessments and Market
Placement

AGENCY: Farmers Home Administration,
USDA. -

ACTION: Proposed rule.

SUMMARY: The Farmers Home
Administration (FmHA) proposes to
amend its direct and guaranteed farm
loan regulations to implement changes
to the Consolidated Farm and Rural
Development Act (CONACT) by the
Food, Agriculture, Conservation, and
Trade Act of 1990 (FACT Act), and the
Agricultural Credit Improvement Act of
1992 (1992 Act). These amendments are
to propose a means of implementing
and coordinating *“loan assessment,”
“market placement,” and the
*‘graduation of seasoned direct loan
borrowers to the loan guarantee
program.” The intended effect is to
improve the success rate of borrowers
receiving FmHA assistance and to
expedite their transitions to commercial
credit.

DATES: Comments must be submitted by
February 28, 1994.

ADDRESSES: Submit written comments,
in duplicate, to the Office of the Chief,
Regulations Analysis and Control
Branch, USDA, Farmers Home
Administration, room 6348-S, 14th
Street and Independence Avenue SW.,
Washington, DC 20250-0700. Written
comments made pursuant to this notice
will be available for public inspection
during regular working hours at the
above address.

FOR FURTHER INFORMATION CONTACT:
Steven R. Bazzell, Senior Loan Officer,
USDA, Farmers Home Administration,
Farmer Programs Loan Making Division,
room 5424-S, 14th Street and
Independence Avenue, SW.,

Washington, DC 20250-0700,
Telephone (202) 720-3889.

SUPPLEMENTARY INFORMATION:
Classification

We are issuing this proposed rule in
conformance with Executive Order
12866, and we have determined that it
is not a “significant regulatory action.”
Based on information compiled by the

'Department, we have determined that

this proposed rule:

(1) Would have an effect on the
economy of less than $100 million;

{2) Would not adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(3) Would not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency;

(4) Would not alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or rights and
obligations of recipients thereof; and

(5) Would not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
principles set forth in Executive Order
12866.

Intergovernmental Consultation

1. For the reasons set forth in the final
rule related to Notice 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983)
and FmHA Instruction 1940-J,
*“Intergovernmental Review of Farmers
Home Administration Programs and
Activities” (December 23, 1983), Farm
Ownership Loans, Farm Operating
Loans, and Emergency Loans are
excluded from the scope of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials.

2. The Soil and Water Loan Program
is subject to the provisions of Executive
Order 12372 and FmHA Instruction
1940-].

Programs Affected

These changes affect the following
FmHA programs as listed in the Catalog
of Federal Domestic Assistance:

10.404—Emergency Loans -
10.406—Farm Operating Loans
10.407—Farm Ownership Loans
10.416—Soil and Water Loans

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
Subpart G, “Environmental Program.”
FmHA has determined that this action
does not significantly affect the quality
of the human environment, and in
accordance with the National
Environmental Policy Act of 1969,
Public Law 91-190, an Environmental
Impact Statement is not required.

Civil Justice Reform

This document has been reviewed in
accordance with Executive Order (E.Q.)
12778. FmHA has determined that this
action does not unduly burden the
Federal Court System since it meets all
applicable standards provided in
section 2 of the E.O.

Paperwork Reduction Act

The information collection
requirements contained in these
regulations have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB control numbers 0575-0134,
0575-0141, 0575-0085, 0575-0083,
0575-0090, and 0575-0079 in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).
The revised information collections
contained in 0575-0061, 0575-0093,
and 0575-0111 will be submitted to
OMB for review under section 3504(h)
of the Paperwork Reduction Act of 1980.
Public reporting for this collection of
information is estimated to vary from
five minutes to twenty minutes per
response, with an average of ten
minutes per response, including time
for reviewing instructions, searching

existing data sources, gathering and

maintaining the data needed, and
completing and reviewing the collection
of information. The reporting and/or
recordkeeping requirements contained
in these regulations will not become
effective until approved by OMB. Please
send written comments to the Office of
Information Regulatory Affairs, OMB,
Attention: Desk Officer for USDA,
Washington, DC 20503. Please send a
copy of your comments to Jack Holston,
Agency Clearance Officer, USDA,
FmHA, AG Box 0743, Washington, DC
20250.
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Discussion of Proposed Rule

The impetus for this proposed rule
was provided by the FACT Act and the
1992 Act. These proposed amendments
are intended primarily to implement
loan assessment, market placement, and
the graduation of seasoned direct loan
borrowers ta the loan guarantee
program. FmHA is also proposing
numerous other administrative changes,
such as removing many internal
supervisory procedures and placing
them in a handbook, which will be
available to the public. This latter
change is part of a long term effort to
reduce the volume of administrative
items in the Agency’s regulations and
make the future implementation of
legislative requirements easier. The
obsolete term “insured”’ loans is being
replaced with “direct” loans wherever it
- appears in the parts of the Code of
Federal Regulations affected by this
proposed rule. This is in accordance
with the terminology changes required
by the Credit Reform Act of 1990. The
1992 Act required that section 14 be
promulgated as an interim rule.
However, the Act also stipulated that
section 14 be coordinated with loan
assessment and market placement
activities. Since there is an
interrelationship between these three
activities and an unforeseen timing
conflict for implementation (proposed
versus interim rule), section 14 has been
included with the proposed rules for
loan assessment and market placement
so that the public can better evaluate the
implementation of the programs.

FmHA'’s farm loan programs mission
is to provide temporary financial and
supervisory assistance to farmers and
ranchers who have realistic chances to
achieve and maintain a farming
operation, but who are temporarily
unable to secure commercial credit at
prevailing rates and terms in their local
community. FmHA direct loan
assistance is presently approved and
serviced in FmHA County Offices and
provides lower interest rates and longer
repayment periods than is normally be
found in the private lending sector.
FmHA's goal is to assist farmers in
becoming financially viable through the
combination of its more favorable
lending terms, borrower supervision,
measuring and monitoring of progress,
and training. The 1992 Act imposed a
general limit of 15 years (not more than
10 for direct OL loans) on FmHA's
direct and guaranteed operating loan
assistance to borrowers. Steady financial
progress, therefore, is essential in order
for borrowers to obtain commercial
credit within these time limits,

FmHA guaranteed assistance is
provided in conjunction with loans
made and serviced by commercial
lenders. As a group, FmHA's guaranteed
loan borrowers are financially stronger
than the direct borrowers, but
nonetheless are still perceived as
unacceptable credit risks by the lenders
without the loss protection afforded by
FmHA's loan guarantee. Since
guaranteed borrowers exhibit fewer of
the financial and management problems
that beset direct loan borrowers, fewer
supervisory controls and less intensive
monitoring are typically needed for
guaranteed borrowers. Commercial
lenders are responsible for properly
servicing the guaranteed borrower’s loan
with FmHA oversight.

In broad terms, the foregoing
describes FmHA'’s long-standing
mission to assist farmers, with the most
intensive supervision and assistance
dedicated to its direct loan borrowers.
Concerns have arisen, however, as to the
effectiveness of these efforts to guide
borrowers from the direct program
through the guaranteed program and on
to commercial credit. Senate Report
101-357 (Report) in discussing the
FACT Act loan assessment and market
placement provisions, cites the need for
FmHA to improve analysis, training and
supervision of its borrowers to assist
them in establishing a financially viable
operation. Cited in the Reportisa .
General Accounting Office (GAO) report
titled—Farmers Home Administration,
Farm Loan Programs Have Become a
Continuous Source of Credit (GAO/
RCED -89-3). This GAO report states
that 42 percent of FmHA's borrowers
had received assistance for more than 10
years. There are many factors outside

" the scope of FmHA's control that

contribute to this statistic and the
Agency’s ability to help restore them to
financial viability. Such factors include
cyclical economic downturns and the
financial condition of farmers when
they first seek FmHA assistance.

Loan Assessment

Section 1819 of the FACT Act
(CONACT section 360) requires FmHA
to evaluate the farming plan and
financial condition of each farmer or
rancher applicant determined eligible
by the County Committee. In the
evaluation, FmHA will consider: The
necessity of assistance, loan amount and
rate of interest required by applicants to
cover expenses and build an adequate
equity base, goals set by applicants, and
the prospects for applicants’ plans of -
operation to culminate in a financially
viable operation. A semi-annual review
of direct loans and a periodic review of
guaranteed loans is required. In

addition, all delinquent borrowers are
required to be assessed under these
provisions. Specifically, FnHA must
determine the cause of and action
necessary to cure the delinquency.
FmHA was provided authority to
contract for loan assessments with
entities eligible to provide “Borrower
Training,” under Section 1818 of the
FACT Act (CONACT section 359).
Passage of the 1992 Act subsequently
necessitated the coordination of Loan
Assessment, Market Placement, and
Borrower Training provisions of the
FACT Act with the Graduation of
Seasoned Direct Borrowers provision of
the 1992 Act as discussed below.

With these statutory requirements in
mind, FmHA understands that it must
upgrade its assessment of each farming
operation to achieve, for example: more
meaningful credit counseling and
overall communication, appropriate
numbers of farm visits and inspections,
and better utilization of outside
professionals such as the Extension
Service and farm managers. All
applicants and borrowers will be
assessed, but if an applicant does not
receive FmHA assistance, the
supervisory aspects of the loan
assessment regulations, such as
performing chattel inspections will
obviously not be applicable. While
FmHA has always analyzed farming
operations and provided credit
supervision, it is now attempting to
provide a more comprehensive
assessment process, primarily for direct
applicants and borrowers, to better:

1) Establish the precise financial
position of the farming operation,

(2) Determine the management'’s
critical strengths and weaknesses,

(3) Identify the goals of the operator,
(4) Assist FmHA and the farmer to
develop a short, intermediate and long-
term strategy to make critical financial

and management improvements,

(5) Help identify training and
educational needs of the operator,

{6) Provide a means to measure
progress over time,

(7) Determine appropriate controls
and supervision on an individualized
basis,

(8) Establish accountability on the
part of FmHA and the borrower by
providing a well-documented account of
strategies and the quality of results
achieved,

(9) Improve cooperation and
understanding by emphasizing face-to-
face communications,

(10) Involvement of applicants and
borrowers in the analysis and
supervision process, and

11) Enable borrowers to graduate to
commercial credit with FmHA loan
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guarantee assistance and ultimately
without FmHA assistance.

In the more comprehensive
assessment process, professional farm
managers will be utilized to the fullest
extent based on the complexity of the
operation, the expertise of the FmHA
County Supervisor, and the amount of
funds appropriated by Congress for
contracting. The components common
to all agricultural operations will be
evaluated by the FmHA County
Supervisor (and any contracted
professional farm managers). Common
components include: The real estate and
facilities available, the amount and type
of financing needed to carry out the
operation, conservation measures,
personal and business goals of the farm
operator, and the farm business
organization and key personnel
involved in the operation. Specific
material weaknesses or obstacles to
long-term financial viability will be
identified and prioritized from most to
least critical. The projected farm plan
will be analyzed in light of the strengths
and weaknesses identified in the
operation. If a plan will not work as
developed, the County Supervisor will
suggest alternative approaches.

ndividualized supervision and
training strategies will be developed
based on the specific needs identified in
the assessment, with the most critical
needs addressed first. Ideally, the
borrower training requirements
(mandated by the FACT Act} would be
derived as part of the loan assessment
process. However, the borrower training
requirements are mandated to be
established at the time of certification
by the FmHA County Committee, while
loan assessment is mandated to occur
after the County Committee
certification. Therefore, borrower
training needs identified by the loan
assessment will be recommended, but
not required, for the borrower.

At the end of the normal production
cycle the progress of the borrower will
be measured and the effectiveness of the
supervisory strategy reevaluated and
revised, as appropriate. On a semi-
annual basis, County Supervisors will
review the written goals and agreements
established as part of the loan
assessment process. If problems or
major changes with the operation are
expected, the borrower and County
Supervisor will meet to determine what
corrective actions are appropriate. It
will be mandatory that a year-end
analysis be performed for (1) first time
borrowers, (2) borrowers with annual
operating loans, (3) borrowers who are
currently, or who are anticipated to be,
delinquent, and (4) borrowers who are
receiving limited resource interest rates.

These are the highest risk borrowers
who can benefit most from close
supervision. A year-end analysis is
already required under subpart A of part
1951 of this chapter for limited resource
borrowers. Other borrowers will receive
a year-end analysis at the discretion of
the County Supervisors as determined
and documented in their assessments of
the borrowers. An example of a
borrower who may not need the year-
end analysis would include a borrower
with a term loan only who has
performed as agreed. However, FmHA
will obtain an annual balance sheet and
projected cash flow so that the borrower
can be classified or reclassified in
accordance with FmHA Instruction
2006-W. This is needed to implement
the provisions of the 1992 Act requiring
the Graduation of Seasoned Direct
Borrowers to the Loan Guarantee
Program. Regulatorily mandated
numbers of field visits and inspections
will be eliminated, for example. Instead,
the number will be determined on an
individual basis as part of the loan
assessment process. Borrowers require
different levels of supervision and
monitoring, and this change will allow
FmHA to assess each farming operation
and apply attention and resources to its
customers based on their individual
needs. FmHA'’s requirements regarding
5-year averages for determining
production and financial capabilities
also will be revised to clarify that
historical information is used to
establish a baseline against which
positive or negative adjustments can be
made with proper justification. Greater
discretion in this area is expected to
yield more accurate determinations.
Production records from an operation to
be taken over by an applicant will also
be considered when deriving the
baseline production capabilities. If an
applicant or borrower is affected by
disasters and an accurate projection
cannot be made, county or state
averages will continue to be used.
However, if applicants or borrowers
have never produced yields at the
county or state average, their actual
yields will be used. FmHA is proposing
this change to eliminate assistance to
applicants who receive loans by virtue
of an unintended regulatory loophole,
but who in fact have no reasonable
prospects for repaying the loan as set
forth in the promissory note(s).

For guaranteed loans, FmHA will add
items pertaining to loan assessment to
the already required loan narrative
submitted by lenders requesting a loan
guarantee. Also, to comply with the
statutory monitoring provisions of loan
assessment, County Supervisors will be

required to monitor borrower progress
as part of FmHA's routine lender
monitoring responsibilities. If a
delinquency occurs, FmHA will assist
the lender in developing available
options. However, FmHA's capacity in
this regard will be strictly as a
consultant and the lender is under no
obligation to follow FmHA advice or
suggestions.

mHA will also remove many
administrative provisions from 7 CFR
part 1924, subpart B, which is the
primary implementing regulation for
loan assessment. This is proposed to
reduce the volume of FmHA
regulations, provide simpler guidance to
field staff, and expedite implementation
of future regulatory changes.

FmHA proposes to make further
administrative changes to give FmHA
personnel greater flexibility in carrying
out assessment and supervision.

Market Placement

Section 1821 of the FACT Act
(CONACT section 362) requires creation
of a process whereby direct farm loan
borrowers who have reasonable chances
to qualify for commercial credit can be
placed with commercial lenders using
FmHA loan guarantees.

As proposed by FmHA, the loan
assessment process will identify the
loan amounts, interest rates, and level of
supervision needed by applicants and
borrowers to carry out their operations.
Those applicants and borrowers who
meet the requirements of local
commercial lenders, taking into
consideration the risk mitigating effect
of FmHA’s loan guarantees, then will be
handled under Market Placement
procedures (7 CFR, part 1980, subpart
B). After a lender has examined a case
referred to them by FmHA and agrees to
provide the financing with an FmHA
guarantee, FmMHA will use the
assessment data to prepare all the
documents needed for the lender and
FmHA to consummate the loan and/or
line of credit guarantee. FmHA believes
this will provide much better service to
lenders and farm customers by
eliminating paperwork requirements
and virtually eliminating waiting
periods. FmHA will modify its County
Committee certification so that a loan
applicant may be determined eligible for
FmHA assistance, but receipt of direct
loan assistance will be contingent upon
the unavailability of financing through
the loan guarantee program. At present,
the County Committee certification is

. tied specifically to either the direct or

guaranteed program, which requires
time-consuming reconsideration by the
County Committee whenever an
applicant moves between these two
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programs. The Market Placement
program will also be utilized to
implement section 14 of the 1992 Act
regarding the Graduation of Seasoned
Direct. Borrowers to the Loan Guarantee
Program as discussed below. Interest
assistance will be considered as needed
for the borrower to obtain a guaranteed
loan as required by section 14 of the
1992 Act (CONACT section 333A)
discussed below. No regulation changes
are needed to effect this rule.

Graduation of Seasoned Direct
Borrowers to the Loan Guarantee
Program

CONACT section 333A requires an
annual review of direct borrowers
within the loan assessment context to
determine whether they meet FmHA'’s
definition of *‘commercial” or
“standard.” Commercial or standard
classified borrowers will, with the
borrower’s approval, be referred to local
“Approved Lenders” by means of a
prospectus. FmHA must provide
interest assistance in accordance with
CONACT section 351 as needed for the
borrower to obtain a guaranteed loan. If
no offer is made by the approved lender
to provide financing, the borrower
would continue to be eligible to receive
direct loan assistance.

FmHA proposes to implement this
provision in subpart F of part 1951 of
this chapter by adopting the commercial
and standard classification criteria for
the graduation of all its direct
borrowers, not only those graduating to
commercial credit with a loan
guarantee. This will avoid a regulatory
process for borrower graduation. The
classification and reclassification of
applicants and borrowers will be
accomplished annually in conjunction
with the loan assessment process. The
. proposed rule will also reduce the
current process of conducting four
quarterly graduation reviews down to
one annual review and expand the
current definition of graduation to
include those borrowers refinancing
direct loans via the loan guarantee
program.

FmHA also will expand the scope of
lenders provided prospectus
information from the statute’s
“certified” and “approved” lenders to
include other “eligible” lenders. This
expansion is necessary because of the
phasing-out of the approved lender
program due to the new certified and
preferred lender programs, which were
created by the 1992 Act. In accordance
with the 1992 Act, written permission-
will be requested from borrowers before
prospectus information is provided to
lenders. Permission is not needed from
new loan applicants for FmHA to

approach lenders about the possibility
of guaranteed financing, since
information provided with a loan
application is routinely referred to
creditors in order to determine
repayment ability and eligibility in
accordance with the Privacy Act. For
those borrowers who refuse permission
to FmHA to provide prospectus
information to lenders, FmHA will
notify those borrowers when they meet
the commercial or standard
classification criteria, provide them
with any information needed in FmHA's
case files, and allow them 60 days
within which to formally apply for
guaranteed or non-guaranteed
commercial credit and respond to
FmHA. For good cause, the County
Supervisor may extend additional time
to the borrower beyond the 60-day
period. Cases of borrowers who fail to
cooperate with a graduation request will
be referred for legal action after written
notice to the borrower and a 10-day
ms;{)x?nse period.

annual reminder letter regarding
FmHA's graduation requirement will be
sent to operating loan borrowers, which
will also notify them of the number of
years they are eligible to receive FmHA
operating loan assistance. FmHA's
Exhibits A, B, and C, which are for
internal administrative purposes by
FmHA staff will no longer published
under 7 CFR, part 1951, subpart F.
Subpart F of part 1951 is being
published in its entirety as a
convenience to aid in reading and
understanding how the above-described
changes fit into existing procedure.
Existing sections have been retitled and .
other administrative revisions have been
made; however, the substantive changes
to that subpart affect only farmer
programs loans and comments are
solicited on these changes only.

Miscellaneous

In addition to the statutorily
mandated changes, FmHA is proposing
to update its chattel security regulations
to reflect the Central Filing System
(CFS) authorized by the Food Security
Act of 1985 and since adopted in several
States. In States with a CFS, filing will
be made in accordance with the CFS
system and any State Uniform
Commercial Code (UCC) system. In
States without a CFS, filing will be
according to the State system with
actual notice given to potential
purchasers of farm products. In
addition, the list of specific items to be
addressed by lenders in the guaranteed
loan or line of credit (LOC) agreement
will be changed to eliminate restrictions
on consolidations, mergers, etc., since
this provision is seldom applicable to

FmHA farm borrowers. Limits on living
expenses, loan purposes, special credit
conditions, and collateral requirements,
however, will be added as new items to
be addressed in the guaranteed loan/
LOC agreement. These are more
applicable to farm borrowers and are
needed to avoid misunderstandings
between lenders and FmHA on existing

-rules. Finally, “current balance sheet”

will be defined as one that is less than
90 days old on the date of application.
An application for a loan guarantee
must include a current balance sheet
from all entity members.

List of Subjects
7 CFR Part 1910

Applications, Credit, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing, Marital status
discrimination, Sex discrimination.

7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing.

7 CFR Part 1941

Crops, Livestock, Loan programs—
Agriculture, Rural areas, Youth.

7 CFR Part 1943

Credit Loan Programs—Agriculture,
Recreation and recreation areas, Water
Resources.

7 CFR Part 1945

. Agriculture, Disaster assistance, Loan
programs—Agriculture.

7 CFR Part 1951

Account servicing, Credit, Loan
programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing loans—Servicing, Debt
restructuring.

7 CFR Part 1962

Crops, Government property,
Livestock, Loan programs—Agriculture,
Rural areas. '

7 CFR Part 1980

» Agriculture, Loan programs—
Agriculture.

Therefore, chapter XVIII, title 7, Code
of Federal Regulations is proposed to be
amended as follows:
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PART 1910—GENERAL

1. The authority citation for part 1910
continues io read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart A—Receiving and Processing
Applications

2. Section 1910.4 is amended by
redesignating paragraphs (c} through (k)
as (d) through (1), respectively, and _
adding new paragraphs (b}{25) and (c) to
read as follows:

§1910.4 Processing applications.
) " N n
(25) Completion of the assessment in
accordance with §1924.55 of subpart Bof
part 1924 of this chapter.
» ” » L] »

- (c) Notifying applicants that direct
loan eligibility for current borrowers is
subject to the unavailability of
guaranteed financing. If the County
Supervisor assessment, completed in
accordance with § 1924.55 of subpart B
of part 1924 of this chapter, concludes
that guaranteed assistance may be
available, with or without interest
assistance, a prospectus will be sent to
area lenders in accordance with
§1951.262(h) or (i) of subpart F of part
1951 of this chapter, as appropriate. If
a lender(s) indicates interest in
providing financing with an FmHA loan
guarantes, refer to § 1980.113(c) of
subpart B of part 1980 of this chapter for
handling as a Market Placement
application. No direct loan to a current
borrower will be approved until the
process outlined in this paragraph has
been concluded. '

3. Section 1910.6 is amended by
revising paragraph (a) to read as follows:

§1910.6 Notification of applicant
L4 » ~ L L]

(a) Favorable eligibility decision. If the
decision of eligibility is favorable, the
County Supervisor will notify the
applicant within 5 calendar days of the
County Committee determination. For
OL, FO, and. SW loans, the notification
will include the exact dates of the
period of eligibility, in accordance with
§1910.4 (h) of this subpart. For Farmer
Programs, if the County Supervisor has
determined the operation is feasible, the
loan will be promptly processed in
accordance with the applicable
regulations. Care should be exercised
that the applicant clearly understands a
decision of eligibility does not
constitute approval of the loan and that
a direct loan cannot be approved until
a determination is made through the

assessment process (§ 1924.55 of subpart PART 1924—CONSTRUCTION AND

B of part ¥924 of this chapter) that
guaranteed loan financing is unavailable
to the applicant. However, the
timeframes set forth in §1910.4 of this
subpart must be adhered to in
accomplishing the assessment. In
notifying the applicant of a favorable
decision on eligibility, the County
Supervisor will, when necessary,
schedule a meeting with the applicant
to proceed with developing the loan
docket. When the applicant has been
determined eligible for assistance and
additional information becomes
available that indicates the original
eligibility determination may be in
error, the County Committee will
reconsider the applicant, taking the new
information into account. The County
Committee will then recertify whether
or not the applicant still meets
eligibility requirements, by the use of
Form FmHA 440-2. Written notification
as to the action taken will be sent to the
applicant within 5 calendar days of the
County Committee determination.

4. Section 1910.7 is amended by
revising paragraph (b) to read as follows:

§1910.7 Counseling.

* L ] - 4 -

(b) Farm and Home Plan. When
information on the Farm and Home Plan
indicates that:

(1) The applicant has insufficient
income to repay the requested loan, pay
other debts and provide a reasonable
standard of living, alternative plans of
farm operation will be considered to
attempt to overcome the problem. If the
application request is from a delinquent
borrower for OL assistance, the County
Supervisor will consider the borrower
for assistance under section 1941.14 of
subpart A of part 1941 of this chapter.

{2) The applicant has sufficient
income to repay a guaranteed loan, with
or without interest assistance, pay other
debts, and provide for a reasonable
standard of living, the County
Supervisor will refer to § 1910.4 (c) of
subpart B for guidance.

L ® * ” *

5. Section 1910.8 is amended by
revising paragraph (d) (1) toread as
follows:

§1910.8 Reaching an understanding.

(d) X ¥ N
{1) Farm business planning.

REPAIR .

6. The authority citation for part 1924
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart B—Management Advice to
individual Borrowers and Applicants

7. Sections 1924.51, 1924.56 through
1924.61, 1924.71 and 1924.73 are
revised; § 1924.100 is removed; and
§§ 1924.54 and 1924.55 are added to
read as follows:

§1924.51 General.

This sets forth policies for providing
management advice to all Farmer
Programs direct loan applicants and
borrowers. Farmers Home

. Administration (FmHA) forms and

supervisory handbooks are available in
any FmHA County Office.

§1924.54 Definitions.

As used in this subpart, the following
definitions ap 1’th

Commercial. These are FmHA’s
highest quality Farmer Programs
accounts. The financial condition of the
borrowers is strong enough to enable
them to absorb the normal adversities of
agricultural production and marketing.
There is ample security for all loans,
there is sufficient cash flow to meet the
expenses of the agricultural enterprise
and the financial needs of the family,
and to service debts. The account is of
such quality that commercial lenders
would view the loans as a profitable
investment. This is the same definition
as found in FmHA Instruction 2006-W
(copy available in any FmHA County
Office).

Farm Assessment and Supervision
Reference. This reference communicates
FmHA National Office administrative
policy and guidance to field staff on
conducting assessments, year-end
analyses, and general borrower

* supervision..

Farm business plan. The automated or
manual Farm and Home Plan system,
which contains an annual, typical (if
different than annual plan), and a 5-year
budget plan. FmHA may accept other
farm business plans if they provide at
least the same information as the FmHA
system to enable FmHA officials to
render a sound credit decision. The
annual plan may cover a period of more
or less than 12 months.

Farmer Programs loan. Includes Farm
Ownership {FO), Soil and Water (SW),
Operating (OL), Emergency (EM),
Economic Emergency (EE), Recreation
(RL), Special Livestock [SL,, Economic
Opportunity (EO), and Softwood Timber

Al
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(ST} loans. Also included are Rural
Housing loans for farm service buildings
(RHF), and Rural Housing (RH) loans
where the borrower is also indebted for
an FmHA direct farm loan(s) that is not
a collection only or judgment account.
Non-program loans, which are defined
in § 1965.7 of subpart A of part 1965 of
this chapter, are excluded.

Individual. The term “individual” is
used throughout this subpart to refer to
the person(s) receiving FmHA
supervision and management advice. If
an applicant or borrower applies(ied) to
FmHA as an individual applicant, the
term “individual” means the operator.
In the case of an eligible corporation,
cooperative, partnership or joint
operation, the term “individual” means
the person(s) with the primary
responsibility for making management
decisions and carrying out the day-to-
da} physical tasks.

inancially viable operation. A
financially viable operation projects that
it can generate sufficient income to meet
annual operating expenses and debt
payments as they become due, meet
basic family living expenses to the
extent they are not met by dependable
non-farm income, provide for the
replacement of capital items, and
provide for long-term financial progress
to enable the operator to obtain
commercial credit. Special beginning
farmer OL borrowers will be considered
financially viable for loan approval
purposes if their 10-year farm plan
projects an FmHA classification of
‘“commercial.”

Prospectus. Consists of a transmittal
letter similar to FmHA Guide Letter
1951-F-3 with the *“'Historical
Performance Worksheet’ and
“Summary of the Year’s Business”
generated by the Automgted Farm and
Home Plan system attached. When the
applicant is not an existing borrower,
the historical performance information
{for example, tax returns) submitted
with the FmHA application may
substitute for the latter two documents.
The prospectus is used to determine
lender interest in financing or
refinancing specific FmHA direct loan
applicants and borrowers.

tandard. These loan accounts are
fully acceptable by FmHA standards.
Loan risk and potential servicing costs
are higher than would be acceptable to
other lenders, but are adequately
secured. Repayment ability is adequate,
and there is a high probability that all
loans will be repaid as scheduled and in
full. This is the same definition as found
in FmHA Instruction 2006—W (copy
available in any FmHA County Office).

Typical year plan. A projected farm
business plan most representative of an

operation’s normal income, expenses,
and capital debt payments.

§1924.55 Assessment of the agricultural
operation. :

Assessments will be completed for
direct Farmer Programs loan applicants
as required by subpart A of part 1910 of
this chapter. Assessments also are
required for Farmer Programs borrowers
who are requested to graduate under
subpart F of part 1951 of this chapter
and at the time of their year-end
analyses if no assessment has been
performed under this section. An
assessment is a comprehensive
evaluation of the components of an
operation, the identification of training
and supervisory needs, and the resulting
strategy to help the borrower achieve .
financial viability. Since FmHA is a
temporary source of credit, it is
important that the time spent with
FmHA be used as productively as
possible so that the borrower derives the
greatest benefit. The assessment is
intended to provide a more accurate
determination of the kind and amount

- of FmHA assistance needed by the

borrower. The assessment will more
thoroughly identify positive and
negative trends and conditions in
management, earnings, capital position,
productivity, and physical assets. Based
on the assessment, the County
Supervisor will prioritize the needs of
the borrowers so that attention can be
focused on the most critical areas first.
The assessment is the central
foundation upon which to build
strategies for planning, credit and
management counseling, loan controls,
analysis, borrower training, and all
other needed supervision. The
assessment is a baseline, or starting
point, against which the effectiveness of
FmHA's assistance and the borrower’s
progress can be measured. Cooperation
and communication between FmHA and
the borrower is essential, and an
assessment will include thorough
inspections of the operation and face-to-
face meetings with all key individuals.
The borrower’s actual progress and the
effectiveness of FmHA supervision will
be evaluated at the year-end analysis.
Semi-annual reviews of the assessment
will be performed in accordance with
paragraph (f) of this section.

(a) County Supervisor evaluation. The
County Supervisor will evaluate or
assess each of the areas described in
paragraph (b) of this section. As part of
that assessment, the County Supervisor
will determine whether the proposed
budget is feasible on a direct/guaranteed
loan basis, the type and nature of any
material financial or production
management weaknesses in the

operation, and the specific strategy
needed, including timeframes, to effect
improvements and eontrol risks.
Material weaknesses are those that, if
ignored, will have a high probability of
causing the business to suffer losses that
will jeopardize repayment, contribute to
losses to the Government, result in
practices considered imprudent by the
general agricultural and financial
community, and/or that hinder
graduation and financial viability. If the
County Supervisor concludes an
applicant for a direct loan, or a borrower

. for any servicing action, may qualify for

guaranteed credit, refer to §1951.262 (h)
of subpart F of part 1951 of this chapter .
for providing a prospectus to lenders. If
a lender(s) expresses interest in
providing financing or refinancing, refer
to § 1980.113(c) of subpart B of part
1980 of this chapter for handling as a
Market Placement application.

(b) The assessment must take into
consideration the following
components:

(1) Type of operation.

(2) Real estate, including facilities.

(i) Location and size.

(ii) Proposed and existing
improvements.

(iii) Presence of environmenta!l
hazards.

(iv) Conservation practices and
measures.

(v) Adequacy and continued
availability of real estate.

(vi) External factors, such as urban
encroachment and zoning changes.

(3) Chattel property used in the
operation. .

(4) Farm business organization and
key personnel.

5) Goals.

(6) Historical financial data.

(7) Projected budget.

(8) Planned changes.

(9) Ability to obtain guaranteed credit.

(c) Supervision and training.
Appropriate supervisory oversight and
training recommendations will be
developed based on the County
Supervisor’s evaluation of the strengths
and weaknesses of the operation in
accordance with paragraphs (a) and (b)
of this section and § 1924.59 of this
subpart. Borrowers not abiding by the
supervisory agreements reached will be
notified promptly in writing that
noncompliance will be considered by
the County Committee on future FmHA
loan eligibility determinations.

(d) Performing the year-end analysis.
A year-end analysis will be completed
for all first-time borrowers, borrowers
with annual operating loans, borrowers
who are currently, or who are
anticipated to be, delinquent, and
borrowers who are receiving limited
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resource interest rates. Other borrowers
will receive a year-end analysis at the
discretion and judgment of the County
Supervisors as determined and
documented in their assessments of the
borrowers. An example of a borrower
who may not need the year-end analysis
would include a borrower with a term
loan only who has performed as agreed.
However, FmHA will obtain an annual
balance sheet and projected cash flow so
that the borrower can be classified for
graduation purposes in accordance with
subpart F of part 1951 of this chapter.
The year-end analysis should coincide
with the borrower’s production/
_marketing cycle and will serve as an
opportunity to assess financial
rerformance, goals attainment, the
v ffectiveness of supervision and
t aining. The County Supervisor’s prior
+sessment of the operation should
:’ways be reviewed and changes made
L3 ﬂppropriate. The County Supervisor
walk

{1) Schedule the year-end analysis
within the 60-day period after
completion of the borrower’s production
cycle. ’

(2) With the borrower's Assistance,
complete the “actual” columns on the
farm business plan and Form FmHA
1962-1, “Agreement for the Use of
Proceeds/Release of Chattel Security.”

(3) Record financial and production
results in the FmHA Automated Farm
and Home Plan system, and review
projected farm business planning for the
next production cycle.

(4) Make a complete entry in the case
file running record, or other worksheet,
of the key management problems which
were identified and discussed and all
agreements reached with the borrower.
Future supervisory actions will be
tracked and monitored on the
Management Records System.

(e) Action to take when year-end
analysis is completed. When the
analysis of the production/marketing
cycle has been completed and the Farm
and Home Plan and Form FmHA 1962~
1 are developed for the next production/
marketing cycle, the County Supervisor
will take the following actions:

(1) Borrower situation number 1.
Loans requested by eligible borrowers
can be approved if the annual plan is
feasible and the borrower will be
current after all proceeds from the sale
of assets are applied to scheduled
FmHA and non-FmHA payments. If
possible, advances of any loan funds
will be scheduled to be available before
the beginning of the normal production
cycle. If loan funds will not be available
to the borrower in time to begin the
normal production cycle, release of
normal income as set forth in §1962.17

of subpart A of part 1962 of this chapter
will be considered to meet essential
family living and operating expenses.

(2) Borrower situation number 2. If the
next production cycle plan is not
feasible but the borrower would be
current if the available proceeds were
applied on FmHA payments, then a
meeting will be held with the borrower
within 5 working days of completing the
analysis to discuss solutions to the
problem. The berrower will be advised
of possible options such as, primary
loan servicing in accordance with
§1951.908 of subpart S of part 1951 of
this chapter, releases of proceeds from
the sale of normal income security, and
additional loan funds. Requested loans
can be approved if the borrower is
found eligible and can present a feasible
plan under appropriate loan making
regulations. Advances of loan funds to
eligible borrowers, if available, should
be scheduled to be available in time to
begin the normal farming season. If loan
funds will not be available to the
borrower in time to begin the normal
production/marketing cycle, release of
normal income as set forth in § 1962.17
of subpart A of part 1962 of this chapter
will be considered to meet essential
family living and farm operating
expenses.

(3) Borrower situation number 3. If a
non-delinquent borrower cannot show a
feasible plan without debt writedown in
accordance with subpart S of part 1951
of this chapter, release of normal
income as set forth in §1962.17 of
subpart A of part 1962 of this chapter
will be considered to meet essential
family living and operating expenses. If
the account later becomes delinquent,
the borrower may be eligible for a
Distressed Farmer Programs loan in
accordance with § 1941.14 of subpart A
of part 1941 of this chapter and debt
writedown in accordance with
§1951.909 (e)(4) of subpart S of part
1951 of this chapter.

(D) For all borrowers, the assessment
described under this section will be
reviewed on a semi-annual basis. The
County Supervisor will document the
case file as to whether the borrower is
progressing in accordance with the goals
and agreements reached as part of the
assessment. The County Supervisor may
consult with the borrower in person, by
telephone, or by written
correspondence. However, a meeting
must be scheduled as soon as
practicable to determine the corrective
options if the borrower is delinquent,
the County Supervisor expects the
borrower to become delinquent, or
significant changes have occurred with
the operation.

§1924.56 Farm business planning.

The Automated Farm and Home Plan
system is the primary tool used by
FmHA to evaluate loan feasibility and
prospects for achieving financial
viability. Other manual or automated
business planning systems may be used
with the consent of FmHA. County
Supervisors should also refer to subpart
A of part 1962 of this chapter for further
guidance on using Form FmHA 1962-1.

(a) Responsibility of County
Supervisor. The County Supervisor will
refer to subpart A of part 1962 of this
chapter regarding chattel security and:

(1) At least 60 days prior to the end
of the production cycle, send borrowers
with loans secured by chattels a letter
similar to exhibit A, attachment 1 of this
subpart along with blank Forms FmHA
431-2, “Farm and Home Plan,” and
FmHA 1962-1. Form FmHA 1962-1
does not expire until final disposition of
the listed chattel property has been
accomplished, or the remaining chattel
property has been transferred to a new
Form FmHA 1962-1.

(2) Verify that farm business plans are
consistent with the applicable highly
erodible land and wetland conservation
requirements of exhibit M of subpart G
of part 1940 of this chapter.

} Documentation and revision of
plans. Farm business plans will be

" revised by the County Supervisor when

information submitted by the borrower
is unrealistic and/or cannot be verified,
or when there are changes in the
farming operation or in the planned or
actual use of loan funds.

(1) When there are major revisions
which cannot be easily accommodated
on the borrower’s farm business plan, a
new plan will be completed and
attached to the original. When a major
revision is mad®, the plan must be '
marked, “REVISION I, I or I1, etc.,” to
reflect the latest revision under
consideration.

(2) When revisions are made to the
farm business plan, a new or revised
printout will be provided to the
borrower. The County Supervisor will
meet with the borrower to discuss, date
and sign the revised plan. Each revision
must be circled, dated and initialed by
the borrower and County Supervisor.

(3) Farm business plans must be based
on data that can be supported and
verified, and then documented in the
case file. Projected income and expenses
must be based on the historical
performance unless justification exists
and the reason for the deviation is
documented in the case file. Production
will be based on the production trend as
supported by the 5-year production
history. Consideration may also be given
to the influence of FmHA’s supervision.
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The implementation of a proven
management technique, such as
Integrated Pest Management, or the
successful completion of specific
training, such as animal husbandry, are
examples of where positive adjustments
to historical production mlght be
justified.

{i) For existing farmers, the
immediately preceding 5-year
production and financial history will be
obtained.

(ii) For those farmers with less than a
5-year history, the applicant’s available
production and financial history will be
obtained. Actual production records
from an operation to be taken over by
the farmer may also be considered.

(iii) For those farmers whose
historical data is less than 5 years or
otherwise insufficiently reliable to
provide an accurate estimate, the
County Supervisor will utilize other
data sources in the order of priority as
follows:

(A) Agriculture Stabilization and
Conservation Service (ASCS]) actual
yield records, for that particular farm;

(B) County averages;

(C) State averages;

(D) Extension Service data; or

(E) Other reliable sources of data to
develop the projections.

(iv) When an accurate projection
cannot be made because the applicant’s
production history has been affected by
a disaster(s) declared by the President or
designated by the Secretary of
Agriculture, and for those farmers who
would have had a qualifying loss from
the disaster, as defined in § 1945.154
(a)(31) of subpart D of part 1945 of this
chapter, but were not located in a
designated/declared disaster area, the
following applies:

(A) If the applicant’s disaster year(s)
yields are less than the County average
yields, County average yields will be
used for that year(s). If County average
yields are not available, State average
yields will be used. However, if the
applicant’s actual yields/production
have never equaled the County/State
averages, the applicant’s actual yields
will be used.

(B) To calculate a historical average
yield to be used as a base for developing
a projected plan of operation, the
applicant may exclude the crop year
with the lowest actual or County
average yield, providing the applicant’s
yields were affected by disasters during
at least 2 of the past 5 years immediately
preceding the planned year. Once the
yield base has been established, plus or
minus adjustments may be made as
discussed under paragraph (b)(3) of this
section.

{4) Unit prices for all agricultural
commodities produced commercially in
each State will be established on a
statewide basis by all FmHA State
Directors each year and published in a
State supplement which will be issued
annually to coincide with the farm
planning season. State Directors may
establish regional unit prices for
different regions of a State when there
are transportation costs or other
significant factors that establish a
regional difference for unit prices
within the State. During development of
unit prices, the State Director will
consult with adjoining FmHA State
Offices arid other State and Federal
agricultural agencies before establishing
the commodity prices. Farmers who
have proven accurate records to support
a premium price for a commodity and/
or contracts with well established
markets will be allowed to use those
higher prices. In addition, the
supplement required in this section for
commodity prices will also contain the
5-year history of disaster declarations/
designations for all counties in the
State, indicating the type of disaster(s)
and incidence period(s). The
information will be used to determine
whether any particular year(s) should be
considered as a disaster year for the-
applicant.

(5) Form FmHA 1962-1 will be
revised whenever changes in the
borrower’s operation occur during the
year. It is the borrower’s responsibility
to notify FmHA of any changes that are
necessary. Prior to the disposition of
any security, Form FmHA 1962-1 will
be marked “Revision” and changes
noted by crossing out any original
estimates and inserting new estimates
immediately above. The borrower and
the County Supervisor will initial and
date revisions to the Form FmHA 1962-
1. Also, if the changes would result in
a major change in the operation, a new '
farm plan must be developed. If the
borrower and the County Supervisor
cannot agree on a revision, the borrower
will be given the opportunity to appeal
in accordance with subpart B of part
1900 and § 1962.17 (a)(2) of subpart A
of part 1962 of this chapter. The notice
to the borrower must identify the items
on which the County Supervisor and the
borrower cannot agree and must explain
why the County Supervisor does not
agree with the borrower’s planned use
of proceeds. While any appeal is
pending, FmMHA must make releases of
normal income security for essential
family living and farm operating
expenses in accordance with §1962.17
of subpart A of part 1962 of this chapter.
After the appeal is concluded, the

County Supervisor and borrower will
sign a Form FmHA 1962-1 which
complies with the hearing (or any
review) officer’s decision. If the
borrower refuses, the County Supervisor
will give the borrower a copy of the
form and will explain that it is
considered binding by FmHA.
Borrowers who do not abide by the form
will be handled under § 1962.18 of
subpart A of part 1962 of this chapter.

If the borrower does not appeal, the
County Supervisor will mail the
borrower a copy of the completed form
along with a cover letter explaining that
FmHA considers the planned releases
documented in Form FmHA 1962-1
binding.

§1924.57 Credit counseling.

The County Supervisor will provide
credit counseling to individuals by
advising them of productive ways to use
credit to increase profitability and
achieve business goals.

§1924.58 Recordkeeping.

{a) Purpose. The type of accounting/
bookkeeping system used on the
operation must be acceptable to FmHA
and documented as part of the
assessment under § 1924.55 of this
subpart.

(b) Responsibilities. (1) The selected
recordkeeping system must, as a
minimum, provide at least the amount
of information needed to complete
Forms FmHA 431-2, FmHA 432-1,
“Farm Family Record Book,” and
FmHA 432-2, “Five Year Inventory

- Record.”

(2) Accurate financial records and
reporting are the cornerstone to farm
business planning. The County
Supervisor must counsel the borrower
and notify them in writing that
noncompliance will result in
ineligibility for future FmHA financing.
Borrowers who fail to maintain records
as agreed will be denied further FmHA
loan and loan servicing assistance.

§1924.59 Supervision.

The County Supervisor’s supervision
should be based on the information and
evaluation resulting from the
assessment of the operation. Such
evaluations will be translated into
planning strategies, credit and
management counseling, loan
assistance, analysis, training, and all
other appropriate supervision. County
Supervisors must tailor strategies on a
case-by-case basis using individualized
supervision that is based on the defined
needs of borrowers. The most efficient
use of the County Supervisor and
borrower's time and resources will be
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achieved by focusing only on the areas
needing improvement.

(a) Borrower responsibilities. FmHA
cannot carry out its supervised credit
objectives effectively unless borrowers
cooperate with FmHA. When loans or
servicing actions are approved,
borrowers will be advised by copy of
exhibit C to subpart A of part 1910 of
this chapter (available in any FmHA
County Office) of responsibilities
including the following:

(1) Keeping all written agreements
reached with FmHA which includes
making payments as scheduled
consistent with the farm business plan
and Form FmHA 1962-1, and abiding
by writ{en supervisory requirements
covering such itéms as recordkeeping,
farm inspections, inventories, financial
reporting agreements, and
implementation of specific farm and
financial management practices.

(2) Prompt notification to FmHA of
any significant change in the business or
family expenses or the development of
problem situations.

(3) Prompt submission of all
information and records when requested
in writing by the FmHA.

(4) Maintenance and protection of the
collateral for FmHA loans and prompt
reporting to FmHA of any losses or
other significant changes in the
collateral.

(b) Farm visits. Periodic supervisory
farm visits and reviews of progress
being made are an essential part of an
effective supervised credit program.
Supervisory visits will be made as
deemed necessary by the County
Supervisor based on their assessment of
the overall operation and past
experience with the borrower and
thoroughly documented. The County
Supervisor will determine the field visit
schedule for'each borrower in their
assessment and record on the
Management Records System.

§1924.60 Nonfarm enterprises.

This is any business enterprise which
supplements farm income by providing
goods or services for which there is a
need and a reasonably reliable market.
The same general policies covered in
this subpart for giving management
assistance to an applicant or borrower
on farm loans will be followed in
dealing with an applicant or borrower
on nonfarm enterprise loans. The
appropriate plans and record book will
be used for the nonfarm enterprise.
Forms FmHA 431-4, “Business
Analysis-Nonagriculture Enterprise,”
and FmHA 432-10, “Business and
Family Record Book,"” available at most
FmHA offices can be used for these
purposes. The borrower responsibilities

in § 1924.59(a) of this subpart also apply
to nonfarm enterprises.

§1924.61 State supplements.

State supplements will be issued as
necessary to implement this subpart and
assist field personnel.

§1924.71 Delinquent borrowers.

The Finance Office will send each
FmHA County Office a status report
(Status Report of Farmer Program
Accounts, 540) of Farmer Programs
borrower accounts monthly. Farmer
Programs accounts that are shown as
delinquent will be serviced in
accordance with subpart S of part 1951
of this chapter.

§1924.73 Follow-up supervisory actions
by District Directors and State Office staff.

(a) Follow-up by the District Directors.
The District Director is responsible for
seeing that the County Office staff
correctly assesses agricultural
operations in accordance with § 1924.55
of this subpart, and develops and
adheres to a supervisory plan leading to
borrower graduation, with or without
FmHA guarantee assistance. The District
Director is responsible for assuring that
a good supervised credit program is
being carried out in an effective and
timely manner. The District Director or
designee will record in the borrower’s
case file any visits or borrower
consultations made by the District
Director or designee. This responsibility
requires visits to evaluate a sufficient
number of such cases to determine what
additional training is needed by the
County Supervisor to improve the
quality of assessments and supervision
described in this subpart. The District
Director should continue follow-up
actions periodically as needed to obtain
the desired results in each County
Office area. The State Director will be
informed at least annually of the
adequacy of the supervised credit
program in each County Office thrdugh
the District Director’s “Oversight Visit
Report” required by FmHA Instruction
2006-M (available in any FmHA office).

(b) Follow-up by State Office staff.

(1) State Directors, or their designees,
are responsible for seeing that actions
prescribed by this subpart are carried
out by the County Supervisors and
District Directors.

(2) Program chiefs and specialists
should review a representative sample
of cases during each visit to a county
office to ensure that assessments are
being made as required, and that proper
supervisory plans are developed,
followed, and revised as appropriate to
eliminate barriers to financial viability.
Any deficiencies found in the County

Office review will be reported in writing
to the State Director along with
recommendations for correction.

(3) On an annual basis, the State
Director will review with the District
Director the effectiveness of the
supervision being provided to borrowers
in the Districts. A report of the review
will be included in the annual State
Evaluation Review (SER) report to the
National Office as set forth in FmHA
Instruction 2006-M (available in any
FmHA office).

8. Exhibit A to subpart B is amended
by revising the first paragraph after the
closure “County Superviser” to read as
follows:

Exhibit A—Letter to Borrower
Regarding Releases of Farm Income to
Pay Family Living and Farm Operating
Expenses

* * * L] L]

Periodically, you will be asked to complete
Form FmHA 1962-1, “Agreement for the Use
of Proceeds/Release of Chattel Security,”
which will document the agreement between
you and FmHA as to how proceeds from the
sale of chattel property which serves as
security for your FmHA loans will be
released to you by FmHA. You will also need
to list those buyers to whom you plan to sell
your farm products. This plan will give you
and FmHA a clear idea of what income you
expect from your operation and how those
proceeds will be used. The plan will set forth
the amount of money required for paying
essential family living, farm operating
expenses and debt service payments. You
and FmHA must agree on how much money
will be released from your crop proceeds.
Such releases must be in accordance with
FmHA regulations.

* L] . * »

PART 1941—OPERATING LOANS

9. The authority citation for part 1941
continues to read as follows:

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7
CFR 2.23 and 2.70.

Subpart A—Operating Loan Policies,
Procedures and Authorizations

10. Section 1941.19 is amended by
adding a new paragraph (f)(6) to read as
follows:

§1941.19 Security.

» * *® » L]

(ﬂ x "

(6) Provisions of § 1962.13 (b) of
subpart A of part 1962 of this chapter
will be implemented when FmHA has
farm products as security.

L -~ » L] »
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Subpart B—Closing Loans Secured by
Chattels

11. Section 1941.57 is amended by
revising paragraph (c)(1) to read as
follows:

§1941.57 Security instruments.
» * * * *

(c) * ® &

(1) Forms FmHA 440~25, “Financing
Statement,” or FmHA 440A~25,
“Financing Statement (Carbon-
Interleaved)”, and FmHA 4403,
*“Security Agreement (Chattels and
Crops),” will be used to obtain security
interests in chattel property in States
which have adopted the Uniform
Commercial Code (UCC), unless a State
supplement requires the use of other
forms.

- * * * »

PART 1943—FARM OWNERSHIP, SOIL
AND WATER AND RECREATION

12, The authority citation for part
1943 continues to read as follows:

Authority: 7 U.S.C. 1989; 6 U.S.C. 301: 7
CFR 2.23 and 2.70.

Subpart A—Direct Farm Ownership
Loan Policies, Procedures and
‘Authorizations

13. Section 1943.32 (a) is amended
under the list of forms by removing the
entry beginning with *1431-1.”

Subpart B—Direct Soil and Water Loan
Policles, Procedures and
Authorizations

§1843.62 [Amended]

14. Section 1943.82 (a) is amended
under the list of forms by removing the
entry beginning with “1431-1.”

PART 1945—EMERGENCY

15. The authority citation for part
1945 continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1980;
5 U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70.

Subpart D—Emergency Loan Policies,
Procedures and Authorizations

16. Section 1945.163 is amended by
removing paragraph (a)(1)(iii),
redesignating current paragraph (a)(1)(ii)
as (a}(1)(iii), adding new paragraph
(a)(1)(ii), and revising paragraph
(a)(1)(i), newly redesignated paragraph
(a)(1){iii) and paragraph (a)(1)(iv) to read
as follows:

§1945.163 Determining qualltylng losses,
eligibility for EM loan(s) and the maximum
amount of each.

* * * * *
(a). ® %

(1) L2 B

(i) The applicant’s actual reI:able
farm records. If actual yields are not
available for all of the 5 crop year(s), the
applicant will use a combination of
actual records which are available and
County or State averages, as specified in
paragraph (a)(1){ii) of this section.

(ii) The County or State average
yields. These average yields are located
in the FmHA State supplement.
However, these production figures can
be substituted only when an applicant
has insufficient records for certain
commodities and/or years. ‘

(iii) The ASCS “established yields.”
When this production record source is
used, the applicant must obtain the
information from ASCS and submit it
with the application to FmHA. The
disaster year established yield, as
provided by ASCS for any given crop,
will be used as the yield for those years
for which the applicant has no
production records to determine the
normal year’s yields,

(iv) When an applicant’s production
loss is on new land being developed, or
to young perennial crops such as fruits
and nuts, which have not reached their
mature production potential, the State
Director will establish the normal yields
to be used.

* * » * *

§1945.167 [Amended]

17. Section 1945.167 is amended by ’
removing paragraph (g) and

redesignating paragraphs (h) through (k)

as (g) through (j), respectively.

18. Section 1945.169 is amended by
revising paragraph (n){(4) to read as
follows:

© §1945.169 Security.

* * * *

(n) * x *

(4) In UCC states, an assignment of
income constitutes a security agreement
and should be treated accordingly. Also,
§1962.13(b) of subpart A of part 1962 of
this chapter will be implemented when
FmHA has farm products as security.

PART 1951—SERVICING AND
COLLECTIONS

19. The authority citation for part
1951 continues to read as follows:

" Authority: 42 U.S.C. 1480; 5 U.S.C. 301; 7

CFR 2.23 and 2.70.

Subpart F—Analyzing Credit Needs
and Graduation of Borrowers

20. Sections 1951.251 through
1951.255 and 1951.261 through
1951.266 are revised; § 1951.300 is
removed; and §§ 1951.260, 1951.267

and 1951.268 are added to read as
follows:

§1951.251 Purpose.

This subpart prescribes the policies to
be followed when analyzing a direct
borrower’s needs for continued Farmers
Home Administration (FmHA)
supervision, further credit and
graduation. All loan accounts will be
reviewed for graduation in accordance
with this subpart, with the exception of
Guaranteed, Watershed, Resource
Conservation and Development, Rural
Development Loan Funds, and Rural
Rental Housing loans made to build or
acquire new units made pursuant to
contracts entered into on or after
December 15, 1989, and Intermediary
Relending Program loans.

§1951.252 Definitions.

Commercial. These are FmHA's
highest quality Farmer Programs
accounts. The financial condition of the
borrowers is strong enough to enable
them to absorb the normal adversities of
agricultural production and marketing.
There is ample security for all loans,
there is sufficient cash flow to meet the
expenses of the agricultural enterprise
and the financial needs of the family,
and to service debts. The account is of
such quality that commercial lenders
would view the loans as a profitable
investment. This is the same definition
as found in FmHA Instruction 2006-W
(copy available in any FmHA County
Office).

Farmer Programs loans. Farm
Ownership (FO), Operating (OL), Soil
and Water (SW), Recreation (RL),

Emergency (EM), Economic Emergency

(EE), Economic Opportunity (EO),
Special Livestock (SL), Softwood
Timber (ST) loans, and/or Rural
Housing loans for farm service buildings
(RHF).

Graduation, Farmer Programs. The
payment in full of all Farmer Programs
(FP) loans or all FP loans of one type
(i.e., all loans made for chattel purposes
or all loans made for real estate
purposes) by refinancing with other
credit sources either with or without an
FmHA loan guarantee. A loan made for
both chattel and real estate purposes, for
example an EM loan, will be classified
according to how the majority of the
loan’s funds were expended. Borrowers
must continue with their farming
operations to be considered as
graduated.

Graduation, other programs. The
payment in full of a | FmHA direct
loans, before matunty, by refinancing
with other credit sources. Graduated
housing borrowers must continue to
hold title to the property. Graduation
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does not include credit which is
guaranteed by the United States.

Prospectus, Farmer Programs.
Consists of a transmittal letter similar to
FmHA Guide Letter 1951-F-3 with the
attached “Historical Performance
Worksheet” and “Summary of the
Year’s Business” generated by the
Automated Farm and Home Plan system
(available in any FmHA Office). Any
other historical performance analysis
and business summary that is
acceptable to FmHA may be substituted
for the latter two documents. The
prospectus is used to determine lender
interest in financing or refinancing
specific FmHA direct loan applicants
and borrowers.

Reasonable rates and terms. Those
commercial rates and terms which
borrowers are expected to meet when
borrowing for similar purposes and
similar periods of time. The “similar
periods of time” of available
commercial loans will be measured
against, but need not be the same as, the
remaining or original term of the FmHA
loan. In the case of Multi-Family
Housing (MFH) loans, “reasonable rates
and terms” would be considered to
mean financing that would allow the
units to be offered to eligible tenants at
rates consistent with other FmHA multi-
family housing.

Servicing oﬁicial. The District or
County Office official responsible for
the immediate servicing functions of the
borrower.

Standard. These loan accounts are
fully acceptable by FmHA standards.
Loan risk and potential servicing costs

are higher than would be acceptable to

other lenders, but are adequately
secured. Repayment ability is adequate,
and there is a high probability that all
loans will be repaid as scheduled and in
full. This is the same definition as found
in FmHA Instruction 2006-W {(copy
available in amy FmHA County Office).

Trial referral. A program whereby
lenders voluntarily participate in
reviewing selected financial information
supplied by servicing officials on non-
Farmer Programs borrowers who have
been selected for graduation.

§1951.253 Objectives.

(a) The FmHA credit programs will be
administered in a manner that will
assure they do not supplant or compete
with credit available to rural families
and groups from other reliable credit
sources. ’ ;

(b) Borrowers must graduate to other
credit at reasonable rates and terms
when they are able to do so.

(c) If a borrower refuses to graduate,
FmHA will liquidate their account
under the following conditions:

(1) The borrower has the legal
capacity and financial ability to obtain
other credit.

(2) Other credit is available from a
commercial lender at reasonable rates
and terms. In the case of Labor Housing
(LH), Rural Rental Housing (RRH), and
Rural Cooperative Housing (RCH)
Programs, reasonable rates and terms
must also permit the borrowers to
continue providing housing for low and
moderate income persons at rental rates
tenants can afford considering the loss
of any subsidy which will be cancelled
when the FmHA loan is paid in full.
The District Director will do a
comparative analysis of rents and
incomes of tenants living in the FmHA
project(s) eligible for graduation and
conventionally financed projects of the
local area. '

(d) The FmHA has the legal ability to
enforce borrower graduation. It must be
recognized that most, but not all, FmHA
notes, security instruments and/or loan
agreements contain clauses requiring a
borrower to graduate when other credit
can be obtained. The clause may say
‘“upon reasonable terms and
conditions,” “on terms prevailing in the
area for loans for similar periods or time
and purpose,” or *at reasonable rates
and terms for loans for similar purposes
and periods of time.” These three
provisions are all construed to mean the
borrower agrees to, and FmHA can take,
legal action to enforce graduation when
FmHA has evidence that commercial
credit can be obtained at reasonable
rates and terms.

§1951.254 Responsibility.

{a) State Directors are responsible for:

(1) Monitoring the review of the
graduation process to ensure this
subpart is complied with in each State -
under their jurisdiction.

(2) Meeting with members of the
financial community to discuss the
FmHA graduation requirements.

(3) The Business and Industry (B&I)
Chief is responsible for the graduation
review and follow-up on all direct B&I
loans.

{b) The District Director, except for
B&l loans, is responsible for:

(1) Monitoring the County Office
graduation process for compliance with
this subpart.

(2) Meeting with local lenders to
discuss borrower graduation,
underwriting criteria, and to assess
general interest in refinancing
community program and multiple
housing borrowers.

(3) Graduation reviews and follow-up
on all community program (except B&I)
and multiple housing borrowers.

(4) Follow-up to ensure that County
Supervisors are in compliance with this
subpart. District Directors will report
their findings as set forth in FmHA
Instruction 2006-M (available in any
FmHA office). 4

(c) The County Supervisor is
responsible for:

(1) Performing graduation reviews and
following up on all affected Farmer
Programs and Rural Housing accounts.

(2) Meeting with the representatives
of the financial community such as
insurance and mortgage companies, .
commercial banks, savings and loan
associations, Farm Credit System
institutions, and State lender agencies to
stay informed of current lending
activities, practices, and standards to
facilitate borrower graduation.

(d) FmHA may use private contractors
to assist in FmHA graduation activities.
See FmHA Instruction 2024-A, exhibit
D (available in any FmHA office) for
contracting program authority guidance.

§ 1951.255 'Nondiscrimination..

All loan servicing actions described in
this subpart will be conducted without
regard to race, color, religion, sex,
familial status, national origin, age, or
physical or mental handicap.

§19851.260 Reaching an understanding
with applicants and borrowers.

(a) Prior to loan closing, the FmHA
official will thoroughly discuss the
graduation requirements, along with
those items contained in exhibit C of
subpart A of part 1910 of this chapter
(available in any FmHA office), if
applicable, with the applicant and
document the discussion in the running
case record or other form provided for
this purpose. For Farmer Programs,
County Supervisors must discuss
FmHA's use of prospectus information
to assist in graduation, the contents of
FmHA Guide Letter 1951-F-9 (available
in any FmHA office}, and have the
applicant or borrower sign the
attachment to Guide Letter 1951-F—9.
During the discussion, the applicant
will also be informed that:

(1) FmHA loans are a temporary
source of credit; and that borrowers are
required to refinance their loans when
credit is available at prevailing rates and
terms.

(2) FmHA expects them to comply
with FmHA's graduation requirements,
evidenced by the legally binding
graduation clauses in the FmHA
promissory note, security instrument
and/or loan agreement.

(3) Borrowers accounts are
periodically reviewed for graduation.

(4) The borrower will be required to
provide financial information upon
request. :
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(5) In certain cases, prepayment
restrictions and/or other limiting
conditions will be considered in the
graduation process. .

(6) Requests for an additional loan,
subordination, or consent to incur
additional indebtedness will not
normally be approved until an
outstanding graduation request is
resolved. (See § 1951.265 of this
subpart.) LT :

(b) The servicing official will
periodically discuss graduation
requirements with borrowers during
routine field visits, office, and servicing
contacts.

§1951.261 Survey of lender criterla and
policles.

Borrower graduation efforts are more
effective if FmHA officials understand
the commercial credit environment.
During routine lender contacts and
meetings, FmHA officials should
explain the graduation requirements
and solicit lender underwriting criteria,
as well as advice and assistance as to
how FmHA borrowers can obtain

" financing at their institution.
Information gathered from these
contacts will be summarized in
narrative form for each FmHA program
and placed with the graduation review
list in the District or County Office
operational file on other credit. (The
servicing official, in lieu of writing a
narrative for all programs, may use
exhibit A of this subpart for Farmer
Programs loans and exhibit B of this
subpart for Rural Housing loans.) For.
Community Program borrowers, the
State Director will provide Statewide
information to the servicing official
pursuant to § 1942.2 (a)(2)(i) of subpart
A of part 1942 of this chapter to
supplement that obtained at the District
level. At a minimum, the narrative for
each loan program will contain the
following:

(1) Lenders’ interest in refinancing
FmHA borrowers. _

(2) Lenders’ rates, terms, fees, loan
conditions and policies.

(3) The amount of estimated credit
available to FmHA borrowers.

(4) Lenders’ interest in screening
borrowers under the trial referral
provisions of § 1951.263 (d) of this
subpart. ' :

1951.262 Farmer Programs—graduation of
borrowers. -

(a) Annual notice. All direct Farmer
Programs OL borrowers will be sent
FmHA Guide Letter 1951-F-8 (available
in any FmHA office) on or before
October of each year. This letter will
remind borrowers of FmHA graduation
requirements, and the lifetime OL

eligibility limitations, and encourage
them to graduate as soon as possible.
Information regarding a borrower’s OL
eligibility status is available through the
Finance Office Current/Past Debts

Inquiry Screen. ,

) Create list of prospective lenders.
During routine contacts with local
lenders (but at least annually), inquire
whether the institutions would be
interested in receiving routine
prospectus information on FmHA
commercial and standard classified
borrowers. A list of all lenders will be
maintained in the County Office
operational file as required under
FmHA Instruction 2033-A (available in
any FmHA office).

e;;) Graduation review period. The
Finance Office will furnish each County
Office, by each January, a loan
classification report identifying all
direct Farmer Programs borrowers.
Graduation reviews should be
completed by March 1 of each year.

(ermduation candidates. Borrowers
classified ““commercial” or “standard"
are considered graduation candidates.

(e) Perform year-end analysis/
assessment. The borrower must be
reviewed as described under § 1924.55
of subpart B of part 1924 of this chapter.

(f) Screen out obvious borrowers
unable to graduate. If there is an
obvious reason(s) that the borrower will
be unable to graduate, e.g., example
recent bankruptcy, limited resource rate
borrower or other extenuating
circumstances, the reasons will be
documented in the case file and the
prospectus will not be sent. Borrower
Classification Reports must be retained
as part of the County Office operational
file for graduations.

(g) Determine borrower eligibility. If
Form FmHA 440-2, “County Committee
Certification or Recommendation” has
expired, the County Committee will
reconsider the applicant’s eligibility and
execute Form FmHA 440-2. Lenders
will be notified in the transmittal letter
discussed in paragraph (h) of this
section whether an FmHA loan
guarantee will be available.

(h) Send borrower’s prospectus to
interested lenders. For those borrowers
who do not agree to permit FmHA to
distribute their prospectus see
paragraph (i) of this section. For
borrowers who give FmHA permission
on FmHA Guide Letter 1951-F-9
(available in any FmHA office) to send
prospectus information to lenders, the
following applies: :

(1) If the County Supervisor's
assessment under § 1924.55 of subpart B
of part 1924 of this chapter indicates a
borrower would cash flow at
commercial interest rates, with or

without guaranteed loan interest
assistance, the borrower’s prospectus
will be sent to prospective lenders on
the list maintained in the County Office.

(2) The County Supervisor wi{l send
the lender(s) a transmittal letter similar
to FmHA Guide Letter 1951-F-3
(available in any FmHA office) asking
them if they are interested in
refinancing the borrower on a
guaranteed or non-guaranteed basis. A
stamped, self-addressed envelope will
be included for the lender(s) to respond.

(i) In cases of a positive lender
response(s) to a borrower prospectus:

(A) If the lender indicates a
willingness to refinance the borrower
without an FmHA guarantee, the
borrower will be notified in writing and
the lender will be provided with
information from the FmHA case file to
facilitate the graduation.

(B) If the lender indicates an interest
in refinancing the borrower with an
FmHA guarantee, refer to Market
Placement Applications under
§1980.113 of subpart B of part 1980 of
this chapter.

(C) If more than one lender indicates
an interest in providing credit, the
borrower will select a lender. Refer to
§ 1951.264 (c) of this subpart for
handling borrowers who refuse to
cooperate with FmHA graduation
requirements following notice of lender -
interest in refinancing.

(ii) In the case of a negative lender
response(s) to a borrower prospectus:

(A) If no lender indicates interest in
refinancing the borrower, the graduation
review will be concluded for that year.

(B) Note the lender’s reason(s) for
declining to refinance FmHA in the
margin of the borrower classification
report. This report is to be retained as
part of the County Office operational file
for graduations. The borrower's case file
must also be documented.

(C) Attempt to determine the
obstacle(s) to graduation and reevaluate
the supervision and training strategy,
performed as part of the assessment
process under subpart B of part 1924 of
this chapter.

(i) Borrowers who elect not to permit
FmHA to send prospectus information
directly to lenders. (1) Provide each
borrower with a copy of their updated
prospectus information.

-(2) Remind and explain to the
borrower that they have refused FmHA
permission to contact lenders directly
on their behalf. Therefore, the borrower
must apply to at least two local lenders
who typically finance operations similar
to that of the borrower. The borrower
must make formal application with each
lender and is responsible for any
application fees. Letters of denial or
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rejection from lenders without formal
application being made cannot be
accepted by FmHA.

{3) County Supervisors will allow
borrowers 60 days from the date the
borrower receives the prospectus
information to make application and
receive a response from lenders. For
good cause, the borrower may be
granted a reasonable amount of
additional time at the discretion of the
County Supervisor. The extension must
be justified in the borrower’s case file.

{4) If a borrower is unable to graduate,
the County Supervisor-will verify that a
formal application was made. The
reason(s) for lean disapproval will be
noted in the margin of the Borrower
Classification Report, and documented
in the borrower’s case file. The County
Supervisor’s supervisory strategy should
be reexamined in light of the reasons for
lender loan disapproval. The County
Supervisor must ensure these
deficiencies are factored into the
supervisory assistance strategies for that
borrower, in accordance with the
assessment process under subpart B of
part 1924 of this chapter.

{5) All borrowers eligible for
commercial credit must graduate. If a
borrower refuses to graduate or
cooperate with FnHA, their case will be
handled in accordance with § 1951.264
(c) of this subpart. 3

§1951.263 Graduation of non-Farmer
Programs borrowers.

(a) The graduation review period.

(1) Graduation review lists will be
prepared as follows:

(i) By October 1 of each year, the
Finance Office furnishes the County
Office a list of active program
borrowers, excluding Farmer Programs
borrowers, who are to be considered for
graduation.

(A) For single family housing
borrowers, the list will contain the
names of borrowers who meet the
criteria in exhibit C of this subpart
(aveilable in any FmHA office). Length
of time of the indebtedness will not be
a determining factor on single family
housing borrowers.

(B) The County Supervisor will, upon
receipt of the list, divide RH borrowers
identified in paragraph (a}{1}liXA] of
this section into four groups in such a
manner that appreximately one-fourth
will be reviewed each quarter.

(i) For Community Programs except
for Bal loans which are handled by the
B&l Chief, the District Director, using
the Rural Community Facilities
Tracking System (RCFTS) will generate
a list by-June 1 of each year, indicating
borrowers who have been indebted for
at least 5 years.

{iii) By March 1 of each year the State
Office will furnish each District Office
a list of Multiple Family Housing (MFH)
Program borrowers and MFH Program
transferees who have assumed loans on
new terms and who have been indebted
for 15 years in the case of an
unsubsidized project and 20 years in the
case of a subsidized project. The State
Office will compile the list using the
Multi-Family Housing Information
Status Tracking and Retrieval System
(MISTR). o

(iv) By October 1 of each year, the
County Supervisor, using the
Management Records System, will
prepare a graduation review list
indicating borrowers who have been
indebted for at least 6 years under the
RL Program.

(A) Borrowers’ names with all
outstanding loans will appear on the
graduation review lists in accordance
with the following:

(1) Single Family Housing borrowers
are first selected for review based on the
outstanding loan with the earliest
closing date. The graduation review lists
compiled in odd-numbered years will
include the names of all borrowers
whose oldest outstanding loan was
closed during odd-numbered calendar
years. The same procedure will apply to
borrowers whose oldest outstanding
loan closed during even-numbered
calendar years. Once a borrower has
appeared on the graduation review list,
the borrower will sutomatically
reappear on the list every 2 years unless
screened out by the criteria in exhibit C
of this subpart (available in any FmHA
office). ]

{2) For Community and Business
Programs, graduation review lists will
be compiled on the basis of the year in
which the initial loan or transfer was
closed. The graduation review lists
compiled in odd-numbered years will
include the names of all borrowers
whose loans were closed during odd-
numbered calendar years. The same
procedure will apply to borrowers
whose loans were closed during even-
numbered calendar years.

{3) If the servicing official or County
Committee has knowledge of any other
borrower wheose financial circomstances
have changed sufficiently to warrant
consideration, that borrower will also be
included in the graduation review.

(B) The servicing official will manage
the graduation of borrowers throughout
the year to accomplish graduation prior
to receiving a new graduation list. The
State Director through the issuance of a
State supplement will establish program
timetables. The National Office will
establish reporting requirements to

monitor the administration of this
subpart. .

(2) [Reserved] .

(b) The initial screening. Upon receipt
of the graduation review list, the
servicing official will screen the list for
borrowers who are clearly unable to
graduate. This initial screening will
focus upon information immediately
available in the borrower’s case file and
in the operational file on other credit.

(1) The servicing official will not
review borrowers who are clearly
unable to meet minimum lending
criteria.

(2) It will not be necessary to review
borrowers with a specified interest rate
refinancing ceiling clause in their loan
instruments, as long as credit at the
specific interest rate is not available
from other sources. It will also not be
necessary to review borrowers who have
notes, security instruments, or loan
agreements which do not contain a
graduation clause. However, the
servicing official will encourage either
type of borrower to graduate voluntarily.

%36) A borrower’s ability to accept
other credit may be limited by factors
over which the borrower has little or no
control, such as a referendum required
by a public body borrower. However,
the existence of such factors will not
preclude FmHA from requesting a
borrower to graduate nor the borrower
from making a diligent effort to seek
other credit should such a request be
made. The prepayment restrictions
contained in section 502(c)(1) of title V
of the Housing Act of 1949, as amended,
for RRH, RCH, and LH loans are factors
which must be considered. These
prepayment restrictions are found in
exhibit A-1 of subpart E of part 1965 of
this chapter for LH loans and § 1944.238
of subpart E of part 1944 of this chapter
for RRH and RCH loans. Tenant
notification requirements and restrictive
use provisions, as outlined in
§1965.215 of subpart E of part 1965 of
this chapter must also be addressed.

(4) MFH borrowers whose projects
have rental assistance (RA) which is
being utilized by eligible tenants will
not be required to graduate.

(5) The decision reached by the
servicing official during the screening
process will be briefly documented next
to each borrower’s name on the
graduation review list. If the borrower is
eliminated from further review due to
an inability to meet established
minimum lending criteria and/or
policies (see paragraph (b)(1} of this
section), specific reasons will be
included in the borrower’s case file.

(c) The thorough review. For
borrowers who are not eliminated from
the graduation review list by the initial
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screening, the servicing official will
conduct a thorough review of financial
information already in the borrower’s
case file or request additional
information. Borrowers, upon request by
FmHA, are required to supply such
financial information as is necessary to
determine whether they are able to
graduate to other credit.

(1) For borrowers who are required to
submit annual financial statements and
for which a copy of the most recent
fiscal year's statements are in the
borrower’s case file, the servicing
official will review these statements in
accordance with paragraph (c)(4) of this
section.

(2) In cases where copies of the most
recent year's financial statements are
not in the borrower’s case file, FmMHA
Guide Letter 1951-F-1 (available in any
FmHA office), or a letter of similar -
format, will be used by the servicing
official to request the borrower to
provide such financial statements
within 60 days for group type loans and
30 days for individual type loans. At a
minimum, the financial statements
requested from the borrower will be a
balance sheet and a statement of income
and expense. Ordinarily, the financial
statements will be those normally
required of a particular borrower at the
end of that borrower’s fiscal year. For
borrowers who are not requested to
furnish audited financial statements, the
balance sheet and statement of income
and expense may be of the borrower’s
own format if the borrower’s financial
situation is accurately reflected. The
following FmHA forms may also be
used:

(i) Form FmHA 1944-3, “Budget and/
or Financial Statement;” and Form
FmHA 431-4, “Business Analysis—
Nonagricultural Enterprise,” as
appropriate. ‘

gi) ommunity Programs: Form
FmHA 442-2, “Statement of Budget,
Income and Equity;"” and Form FmHA
442-3, “Balance Sheet.”

(iii) Multiple Family Housing: Form
FmHA 1930-7, ““‘Multiple Family
Housing Project Budget,” and Form
FmHA 1930-8, “Year End Report and
Analysis for Fiscal Year Ending .

(3) FmHA Guide Letter 1951-F-2
(available in any FmHA office), or letter
of similar format, will be used if the
borrower fails to resporrd to the first
request. )

4) The servicing official, with the
assistance of the County Committee
when applicable, will conduct a
thorough review of theborrower’s
financial and repayment position. For
loans to individuals this review is based
on the financial position of only the
borrower, meaning the person indebted

"

to FmHA as evidenced by the signature
on the Promissory Note, Mortgage and/
or other security instrument, and not of
any other household member, not even
a spouse, who is not indebted to FmHA.
The thorough review will eliminate
borrowers on the graduation review list
who are unable to meet the established
minimum lending criteria and/or
policies. Additional factors to be
considered during the thorough review
will include:

(i) The borrower’s present and
potential income to meet the rates,
terms, loan fees and conditions of other
credit {i.e., debt repayment ability.)

(ii) The borrower’s liquid and
nonessential assets.

(iii) The borrower’s equity in real
property (including consideration of any
subsidy recapture) and personal
Pmpel%'l-

(iv) The borrower's repayment
histo?:.

{v) The impact graduation would have
on typical user costs. User costs, rental
rates, lease fees, or other charges, when
borrowers rely on collection from these
sources for debt repayment, should be
reasonable for the area served.

(vi) The Federal, State or local
statutory constraints, which may limit
the borrower's ability to refinance, such
as a referendum required of a public
body.

(5) Those borrowers who will not be
requested to graduate, as a result of the
thorough reviews, will be so noted on
the graduation review list and handled
in the same manner as those borrowers
eliminated during the initial screening
process. (See paragraph (b)(5) of this
section.)

(6) When a borrower has been
requested to provide financial
information in accordance with FmHA
Guide Letter 1951~F-1 (available in any
FmHA office), or letter of similar format,
and the subsequent review process
(including the trial referrals) determines
the borrower will not be requested to
graduate, the borrower will be informed
in writing that no further action will be
considered for this year. FmHA Guide
Letter 1951-F-7 (available in any FmHA
office) may be used for this purpose.

(7) The servicing official, following
the thorough review, will prepare Form

. FmHA 1951-24, “Results of Borrower

Graduation Review,” listing only
borrowers who will be requested to
graduate. Separate Forms FmHA 1951-
24 will be prepared for Community
Program and Multiple Family Housing
borrowers. The servicing official will
obtain the advice and written
concurrence of the State Director prior
to making the request for a borrower to
graduate.

(d) Trial referral. The servicing
official, prior to actually requesting a
borrower to graduate as described in
paragraph (e) of this section, may make
a trial referral. This trial referral can be
either verbal or written with individual
lenders or by group method and could
include all or part of those borrowers
selected for graduation in accordance
with paragraph (c)(7) of this section. -
Prospectus information will be obtained
from the borrower’s file and will be
submitted to the lender using FmHA
Guide Letter 1951-F—4 (available in any
FmHA office) for Rural Housing
borrowers, or a letter of similar format.
Other data may be added if requested by
lenders. The non-Farmer Programs’
prospectus will contain the borrower’s
name, address, original loan amount,
date of the loan, the interest rate, and
the unpaid loan balance. For borrowers
selected for a trial referral, a prospectus
will be prepared and provided to each
lender who chooses to participate,
whose lending area would include the
borrower’s location and whose criteria
the borrower appears to meet. Lenders,
following receipt and review of a
prospectus, will be encouraged to
indicate their willingness to contact the
borrower and accept an application for
further consideration. If one or more
lenders express interest in a particular
borrower, the borrower will be provided
the lenders' names as possible sources
of other credit when the servicing
official requests the borrower to
graduate. If the lenders participating in
the trial referral represent the most
likely sources of other credit in a given
lending area, and if these lenders fail to
show interest in a particular borrower,
this is evidence that there is no credit
available for that particular borrower
and no further effort needs to be made
to effect graduation at this time. This
information will be noted next to the
borrower’s name on the graduation
review list and the name will be
removed from Form FmHA 1951-24 by
the servicing official. The lender’s
participation in the trial referral
provision of this paragraph will be
optional. Normally, the lender’s interest
will be determined at the time of the *
servicing official’s survey of lender
criteria and policies (see § 1951.261 of
this subpart). If one or more lenders
indicate a willingness to participate, the
servicing official should use the trial
referral provision if one or more of the
following factors exists:

(1) When the servicing official is not
sure that local lenders would be
interested in a particular borrower due
to such factors as low unpaid balance,
location of the security within the
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lending area or other factors not made
clear at the time of the servicing
official’s contact with the local lender.

(2)‘'When there is a substantial cost
imposed by the lender on the FmHA
borrower for filing a loan application.

(3) When the servicing official has
reason to believe borrowers will not
actively seek, on a voluntary basis,
refinancing credit from those lenders
believed to be most willing to consider
such credit.

(4) When failure to employ this
system would make it difficult or time
consuming for the servicing official to
identify potential willing lenders in the
event the borrower refuses to
voluntarily contact lenders.

(e} Requesting the borrower to
graduate. Borrowers who are to be
requested to graduate will be listed on
Form FmHA 1951-24. In selecting
borrowers wha will be required to
graduate, the servicing official will give
full consideratian to the financial
strength, income capability, and debtor
characteristics which appear to meet -
lender criteria. .

(1) FmHA Guide Letter 1951-F-5
(available in any FmHA office), or a
letter of similar format, will be used to
request the borrower to graduate. The
approximate date by which the
borrower will provide evidence of the
borrower’s ability or inability to
graduate will be shown in the
Management Records System for
appropriate follow-up action. That date,
determined by the number of days
following the date on which the FmHA
Guide Letter 1951-F-5 (available in any
FmHA office}, or letter of similar format,
. is mailed to the borrower, will be as
follows:

(i) 30 days for Rural Housing
borrowers.

(ii) 90 days for group type borrowers.

(iii} Additional time may be allowed,
for example, when a borrower expects to
receive income in the near future for the
payment of FmHA account(s} which
would substantially reduce the amount
required for refinancing, or when a
borrower is a public body and must
issve bonds to accomplish graduation.

(2) In applying for other credit, FmHA
Guide Letter 1951-F-5 (available in any
FmHA office), or a letter of similar
format, will inform the borrower to seek
a loan only in the amount necessary to
repay the unpaid balance of the FmHA
debt.

(3) If a borrower is unable to graduate
the loan in full, written evidence must
be furnished to FmHA by the borrower,
showing:

(i) the name(s)} of other lender{s)
contacted.

(ii) the amount of loan requested by
the borrower and the amount, if any,
offered by the lender{s),

(iii) the rates and terms offered by the
lender(s) or the specific reason(s) why
other credit is not available, and

(iv) the purpose of the loan request.

(4) The District Director with the
advice of the State Director, or the
County Supervisor in consultation with
the County Committee, when
applicable, will consider new
information submitted by the borrower
or obtained from other reliable sources
following a graduation request. The
servicing official must verify all
information submitted by the borrower
or obtained from other sources to
determine the information’'s reliability
and reevaluate the borrower’s financial
circumstances. If the information
submitted is not adequate and/or
reliable, the servicing official will
contact other sources of credit in the
area and document the findings in the
borrower’s case file. The difference in
interest rates between FmHA and other
lenders will not be sufficient reason for
failure to graduats if that other credit is
available at rates and terms which the
borrower can reasonably be expected to
pay. An exception is made where there
is an interest rate ceiling imposed by
Federal law or contained in the note or
mortgage. '
(5) 'I’Ee servicing official may offer to
meet with the borrower.

(i) If additional information confirms
the borrower will be unable to graduate,
the servicing official will notify the
borrower in writing that the request to
graduate has been withdrawn. The
specific reasons for withdrawing the
request will be recorded on Form FmHA
1951-24, in the borrower’s case file and
noted briefly on the graduation review
list.

(ii) If the additional information
confirms the borrower can graduate, the
servicing official will inform the
borrower using FmHA Guide Letter
1951-F-6 (availgble in any FmHA
office), or letter of similar format, that
legal action will be recommended if
positive steps to graduate are not taken
in 15 days for individual loans and 60
days for group loans. However, a longer
period may be granted by the servicing
official if conditions warrant such
action.

§1951.264 Action when borrower fails to
cooperate, respond and/or graduate.

(a) When a borrower with other than
Farmer rams loans fails to: .

(1) Provide information following
receipt of both FmHA Guide Letters

- 1951-F-1 and 1951—-F-2 (available in

any FmHA office), or letters of similar

format, such borrowers will not be
asked to graduate. They are, at that
point, in default of their security
instruments, which require the borrower
to comply with all future regulations not
inconsistent with the security
instruments. The servicing official will,
based on the borrower’s failure to
supply information in accordance with
§1951.263(e) of this subpart, prepare
the required documents recommending
legal action and submit them together
with the borrower’s case file to the
official authorized in § 1955.15 of
subpart A of part 1955 of this chapter

to approve foreclosure of the loan type
involved (approval official) with a
written report outlining credit sources
contacted by FmHA and the borrower,
the reasons given by the borrower for

failure to graduate, action taken by

FmHA to verify the availability of
credit, and the borrower’s available
financial resources along with any other
data pertinent to the case. The approval
official may, with the concurrence of the
Office of the General Counse! (OGC},
when appropriate, accelerate the
account based on the borrower’s failure
to perform as required by this subpart
and the loan and security instruments.
For Single Family Housing loans,
written concurrence of the OGC is
required before accelerating an account.

2) Apply for or accept oﬁler credit
following receipt of both FmHA Guide
Letters 1951-F-5 and 1951-F-6
(available in any FmHA office), or
letters of similar format, such borrowers
will not be given further notice to
graduate but at that point are in default
under the graduation requirement of
their security instruments. The servicing
official will prepare the required
documents to recommend legal action
and submit them to the approval official
as outlined in paragraph (a)(1) of this
section.

{b) For borrowers with other than
Farmer Programs loans, the official
authorized to approve foreclosure will
review those cases submitted to his or
her office and determine what action
must be taken on the basis of FmHA
notes, security instruments, and/or loan
agreements signed by the borrower and
the facts and recommendations
provided by the servicing official.

(1) H the approval official determines
the borrower is unable to graduate, the
graduation request may be withdrawn.
The approval official will request the
servicing official to notify the borrower
and withdraw the graduation request in
accordance with § 1951.263(e}(5)(i) of
this subpart.

(2) If the approval official determines
the borrower is able to graduate,
foreclosure action will be initiated in
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~ accordance with § 1955.15(d)(2)(ii) of
subpart A of part 1955 of this chapter.
If the borrower’s account is accelerated,
the borrower will be given the right to
appeal the decision in accordance with
subpart B of part 1900 of this chapter.
The advice of the OGC is required
before accelerating the account. For
Single Family Housing loans, written
concurrence of the OGC is required
before accelerating the account.

(c) When a Farmer Programs loan
borrower fails to cooperate with FmHA
and the commercial lender following
notification in writing of a lender’s
willingness to seriously consider their
loan application for refinancing FmHA,
the County Supervisor will refer the
case to the District Director. If the
District Director concurs with the
County Supervisor, the District Director

will also notify the borrower that failure

to cooperate will cause their account to
be referred for legal action. If the District
Director receives no satisfactory
response from the borfSwer within 10
days of written notification, the case
will be forwarded to OGC through the
State Office for concurrence.

(1) If the District Director or the OGC
do not concur with the Count{
Supervisor’s decision to take legal
action to liquidate the account, the
District Director after consultation with
the Farmer Programs staff will return
the case to the County Supervisor with
appropriate instructions for future loan
eligibility and servicing. ‘

2) If the District Director and OGC
concur with the County Supervisor’s
decision to take legal action to liquidate
the account, the case will be returned to
the County Supervisor. The County
Supervisor should use the appropriate
statement on exhibit B-2 to subpart B of
part 1800 of this chapter and use it to
notify the borrower of FmHA'’s intent to
accelerate the account and to foreclose
for failure to graduate or failure to
provide requested information. Any
appeal wils be conducted in accordance
with the/egulations in subpart B of part
1900 of this chapter. If the borrower
does not appeal the notice of intent to
accelerate or if the adverse decision is
upheld, the County Supervisor will
send the case to the District Director for
acceleration of the account in
accordance with subpart A of part 1955
of this chapter. Exhibit D of subpart A
of part 1955 of this chapter (available in
any FmHA office) will be completed in
accordance with the exhibit to delete
the statement regarding deferrals.

(3) If the borrower appeals the County
Supervisor’s decision to accelerate and
liquidate the account and the decision
is reversed, the District Director after
consultation with the Farmer Programs

staff will provide the County Supervisor
appropriate instructions on the
borrower’s eligibility for future FmHA
financing and servicing.

§1951.265 Application for subsequent
loan, subordination, or consent to
additional indebtedness from a borrower
who has been requested to graduate.

(a) Any borrower who appears to meet
the local commercial lending standards,
taking into consideration FmHA's loan
guarantee program, will not be
considered for a subsequent loan,
subordination, or consent to additional
indebtedness until the borrower’s ability
or inability to graduate has been
confirmed. An exception may be made
where the proposed action is needed to
alleviate an emergency situation, such
ac meeting applicable health and/or
sanitary standards which require
imiediate attention.

(b) In situations where the borrower
has been requested to graduate and has
also been denied a request for a
subsequent loan, subordination, or
consent to additional indebtedness,
appeal rights should be given
simultaneously for both issues.

(c) When FmHA'’s graduation request
has been upheld through the appeals
process, any request for additional
assistance under this section may be
denied without further appeal rights.

§1951.266 Speclal requirements for MFH
borrowers.

All requirements of subpart E of part
1965 of this chapter must be met prior
to graduation and acceptance of the full
payment from an MFH berrower. The
State Director will provide the National
Office with a report as described in
§§1965.215(e}(1) and 1965.219 of
subpart E of part 1965 of this chapter.
The original report and documentation
for the report will be retained
indefinitely in the State Office.

§1951.267 Documents for the Office of the
General Counse! (OGC) review.

When the State Director requests
advice pertaining to a graduation
request, the borrower's case file will be
sent to the OGC and will include:

(a) Organizational documents;

(b) Debt instruments;

(c) Security instruments, including
loan agreements and/or resolutions;

(d) Recent financial data;

(e) The servicing official’s survey of
lender criteria and policies.

(f) The servicing official’s narrative
outlining factors considered and
specific reasons for making graduation
request of the borrower.

g) Copies of the letter requesting
borrower to graduate and all subsequent
correspondence between servicing

official and borrower relative to the
graduation request;

(k) Any other pertinent information,
including copies of any Federal, State,
or local statutory constraints which may
impact on the borrower’s ability to
refinance.

§1951.268 State supplements and guides.
State Directors may supplement this
subpart to meet State and local laws,
regulations, and practices in accordance
with FmHA Instruction 2006-B
(available in any FmHA office).

Supart F—{Amended]

20A. Exhibit A of Subpart F is
removed and reserved.

PART 1962—PERSONAL PROPERTY

21. The authority citation for part
1962 continues to read as follows:

Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7
CFR 2.23 and 2.70.

Subpart A—Servicing and Liquidation
of Chattel Security

22. Section 1962.5 is amended by
revising the last sentence of paragraph
{c)(3) and adding a new paragraph (e} to
read as follows:

§1962.5 Security instruments.
» L ] * » »

(c)  * W

(3)* * * Such additional security
agreement usually will be taken at the
time of inspections of the security; or

- » « . .

(e) Filing. Financing Statements must
be filed in all Uniform Commercial
Code (UCC) States. In those States
where a Central Filing System (CFS) has
been adopted and certified by the
Packers and Stockyards Administration,
FmHA must file under both the UCC {or
other applicable State law) and the CFS
to protect a security interest in farm
products chattel property.

 §1962.8 [Amended]

23. Section 1962.8 (b) is amended by
revising the reference “Form FmHA
427-1," to read “Form FmHA 1927-1.”

24. Section 1962.9 is revised as

-follows:

§1962.9 Lien on chattel property as
security for a real estate loan.

Form FmHA 440-15, “'Security
Agreement (Insured Loans to
Individuals),” and Form FmHA 440~
A25, “Financing Statement (carbon-
interleaved),” or Form FmHA 440-25,
“Financing Statement,” as appropriate,
will be used in UCC States. State
supplements may provide for use of
other forms in Puerto Rico, Guam,
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American Samoa and the Northern

~ Mariana Isiands.

25. Section 1962.13 is amended by
revising the section heading,
redesignating the introductory text and
paragraphs (a) and (b) as paragraphs (b)
introductory text, (b)(1) and (b}(2),
respectively; and adding a new
paragraph (a) to read as follows:

§1962.13 Notification to potential
purchasers.

{a) In States without CFS, the County

Supervisor or designee will require all

FmHA borrower(s) prior to loan closing
or prior to any servicing actions which
require taking a lien on farm products,

such as crops and livestock, to provide

the names and addresses of potential
purchasers. A written notice will be
sent by FmHA, certified mail, return
recejpt requested, to these potential
purchasers and will contain the
following:

(1) The name(s) and address of the
debtor, with signature.

(2) The name(s) and address of the
secured party.

(3) The Social Security number or tax
ID number of the debtor.

(4) A description of the farm products
given as security by the debtor,
including the amount of such products
where applicable, the crop year, the
county in which the products are
located, and a reasonable description of
the farm products.

(5) Any payment obligation imposed
on the potential purchaser buyer by the
secured party as a condition for waiver
or release of lien. The original or a copy

of the written notice also must be sent
to the purchaser within one year before
the sale of the farm products. The
written notice will lapse on either the
expiration period of the financing
statement or the transmission of a letter
signed by the FmHA County Supervisor
and showing that the statement has
lapsed or the borrower has performed
all obligations to the FmHA.

*

~ * * *

26. Section 1962.16 is amended by
revising the introductory text of
paragraph (a) to read as follows:

§1962.16 Accounting by County
Supervisor.

(a) County Supervisor's responsibility.
The County Supervisor is responsible
for maintaining a current record of each
borrower’s FmHA security and
inspecting it as deemed necessary by the
County Supervisor in accordance with
§1924.55 of subpart B of part 1924 of

.this chapter. All inspections will be

recorded in the running record of the
borrower’s file. More frequent
inspections should be made for
delinquent borrowers or borrowers that
have been indebted for less than one full
crop year. Whenever an inspection is
performed, the County Supervisor will
discuss the provisions of §§ 1962.17 and
1962.18 of this subpart with the
borrower, and the borrower and County
Supervisor will complete and sign Form
FmHA 1962-1, in accordance with
§1924.57 of subpart B of part 1924 of
this chapter if it has not been previously
completed for the year. If a borrower

does not plan to dispose of any chattel
security, the form should be completed
to show this and should be signed.
When the County Supervisor has other
contacts with the borrower, the County
Supervisor should also check for
dispositions and acquisitions of
security. Changes will be recorded on
the form, dated and initialed by the
borrower and the County Supervisor.
The purpose of all inspections is to:

* L * * *

§1962.40 [Amended]

27. Section 1962.40 is amended in
paragraph (d) by revising the words ““an
insured” to read “‘a direct” in the first
sentence, and by revising the word
“insured” to read “direct” in the second
sentence. .

§1962.44 [Amended]

28. Section 1962.44 is amended by
removing paragraph (a)(4)(i)(B) and
redesignating pagggraph (a)(4)(i)(C) as
(a)(4)(1)(B).

§1962.46 [Amended].

" 29. Section 1962.46 is amended by
revising the words “‘an insured” to read
“a direct” in the introductory text nf
paragraph (c).

§1962.47 [Amended]

30. Section 1962.47 is amended by
revising the words “‘an insured’’ to read
“a direct” in paragraph (b)(2)(iv).

31. Exhibit F of subpart A is revised
to read as follows:

BILLING CODE 3410-07-M
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EXHIBIT F 84a
Position 1
USDA-FmHA FORM APPROVED
Form FmHA 1962-1 AGREEMENT FOR THE USE OF PROCEEDS/RELEASE OMB No. 0575-0111
(Rev. 12:93) OF CHATTEL SECURITY :
Name Crop Year - Page of
Date of Beginning Date of
Security Instrument this Agreement
Property
Descviption
Are any listed items from a previous Form FmHA 1962-1? If so, indicate below with an asterisk (*), and what was the -
beginning date of that Agreement. (Date)
PLANNED ACTUAL
Disposition pelEc)t(éd ) Disposition Amt. Apprd
Amt. of Use of Proceeds PO' Use of Proceeds | YesMNo
Quan. | How Mo. Pro- Quan. | How Date ro- (initial)
ceeds ceeds
Property
Description
PLANNED ACTUAL
Disposition peEc):ed Disposition Amt. Apprd
Amt. of Use of Proceeds P°' Use of Proceeds | Yes/No
Quan. | How Mo. Pro- - Quan. | How Date ro- (initial)
) ceeds ceeds

Public reporting burden for this collecrion of information is estimered to average 20 minntes per respoase. including the time for reviewing instructions. searching
existing dove sources. gothering and maintaining the dota needed. and completing and reviewing ihe collection of information. Send comments regarding this burden
estimate or any other aspect of ihis collection of information. including suggestions for reducing this burden. 1o Department of Agriculmre. Clearance Officer. OIRM.
AG Bax 7630. Waskington. D.C. 20250: and o the Office of Management and Budget. Paperwork Reduction Project (OMB Nn 0575-0111). Wasington. D.C  20503.
Please DO NOT RETURN 1his farm tn either of these addresses. Forw, ard 10 FmHA onlv
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Property 84b
Description
PLANNED ACTUAL
Disposition peEc’;;ad Disposition Amt. Apprd
Amt. of Use of Proceeds of Use of Proceeds | Yes/No
Quan. | How Mo. Pro- Quan. | How Date Pro- (initial)
ceeds ceeds
Property
Description
PLANNED ACTUAL
Disposition peEc);-ed Disposition Amt. Appr'd
Amt. of Use of Proceeds of Use of Proceeds | Yes/No
Quan. | How [ Mo. Pro- Quan. | How Date Pro- {ininal)
ceeds ceeds
Property
Description
PLANNED ACTUAL
Disposition o taEc,:éd Disposition Amt. Appr'd
Amt. of Use of Proceeds p°' Use of Proceeds | Yes/No
Quan. | How Mo. Pro- Quan. | How Date ce;%s (iminial)

ceeds
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AGREEMENT FOR THE USE OF PROCEEDS/RELEASE OF CHATTEL SECURITY Bhe
In this Agreement the Farmers Home Administration (FmHA) is referred to as you and your.
and . the borrower(s), is referred 1o as I. me, and my. My contact with you will be through the

County Supervisor.

In exchange for loans received from the FmHA, 1 signed Security Agreements with the United States of America. By signing the
Security Agreements, I have given you a security interest in all the property described in the Security Agreements. This property has
been listed on this form. This property is called collateral. Thijs, Form FmHA 1962-1 will- expire when all the listed collateral is
disposed of, or when any remaining collateral is transferred to a new Form FmHA 1962-1 :

Do I Have Written Consent To Sell?

1 understand that 1 must obtain written consent before 1 can sell, exchange, feed to livestock, consume, or in any way dispose of collaleral
This Agreement explains how the money or property received from the sale, exchange, or other disposition of collateral may be used. So long as
I'meet the terms of this Agreement, this Agreement acts as your wrifien consent to-dispose of collateral listed on this Agreement. I understand that
this Agreement is not intended to restrict my ability to operate my farm or ranch efficiently. It is intended to describe how I will dispose of collateral
and 10 record the sales, exchanges, or other dispositions of collateral. -

What Collateral Will Be Sold?
1 have listed on this form all collateral that I expect to sell, exchange, feed to livestock, consume, or otherwise dispose of beginning

on . Tunderstand that you do not expect me 10 list each animal, bushel. bale or pound of property I plan to dispose of,
but that you expect me to list an approximate number. : ’

What is the Projected Date and Price of Sale?

1 have listed the approximate date on which I will dispose of collateral. I understand this can be listed by month, quarter, or whatever period
best suits my operation. | have also listed the price I expect to receive, and a description of how I plan to use the proceeds. I agree that I will dispose
of collateral for its fair market value.

How Do I Project Dates and Prices?

1understand that all dates and figures listed on this form are projections only. You also acknowledge this as part of the Agreement. The figures
reflect the crop yields, livestock production numbers, operating expenses, income, and marketing practices that I can reasonably expect, based
on my farm records and experience. '

The figures are based on my past income, expense, and production levels. Yousdo not require a strict averaging of my past income, expense,
and production levels when calculating these projections, and may permit adjustment of those averages to reflect unusually low or high yields,
income or expenses that 1 have had in the past due to circumstances beyond my control. In reaching these figures, you will consider planned changes
in my operation.

1 understand that the dates and figures used on this form must be consistent with any current Farm and Home Plan or other plan of operation
to which you and I have agreed.

When Can Collateral Be Soid to Pay Essential Family Living and Farm Operating Expenses?
You agree to allow me 1o sell or exchange crops, livestock, and livestock products planned to be marketed in the regular course of business
so that I can pay essential family living and farm operating expenses. Essential expenses are those which are basic, crucial, or indispensable.
You also agree to allow me to feed crops to livestock, if the livestock or livestock products are collateral for the FmHA loan(s).
You also agree to alow me to use livestock for food for my family.

What Happens if Someone Else Has a Security Interest in the Collateral I Sell?
I understand that the money from the sale of collateral must always be used to pay anyone who has a security interest that comes before
FmHA's security interést.

What Changes Require Your Prior Approval?

I understand that If 1 want to sell, exchange, or dxsposc of collaleral that is not listed on this form, I must obatain permission from you before
1 dispose of the collateral.

If I want 10 dispose of collateral in a way not listed in the “How" section of this form, I must obtain permission from you before disposing
of the collateral. For example, if 1 have listed that all crops will be sold and later decide that some crop is needed for feed, I must obtain permission
from you before feeding the crop to the livestock. You must grant permission if this action is necessary to meet essential family living or farm
operating needs and if the livestock and livestock products are collateral for the FmHA loan(s).

1f I want to use proceeds in a wat not shown on the “Use of Proceeds™ section of this form, I must obtain permission from you before the
proceeds are used. For example, if 1 listed that the proceeds from the sale of the crop would be used to pay on my FmHA debt and later find that
the money is needed to pay another farm operating expense, ] must obtain your permission before that expense is paid. You must grant permission
and change the form if the proceeds will be used for essential farm living or operating expenses.
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84d
What Changes Do Not Require Your Prior Approval? )

1 am not required to obtain your permission before I sell, exchange, or dispose of collateral even if the sale will require a change in the
“Quantity”,“Month”, or “Expected Amount of Proceeds™ sections on this form. However, is the sale does result in changes to the “Quantity” section
of this Agreement due to higher or lower than expected crop yields or livestock production numbers, I must promptly report this to the County
Supervisor. I must also promptly report to the County Supervisor any sale that results in a change to the *Month™ or “Expected Amount of Proceeds™

section of this form. The County Supervisor will the change this form accordingly.

How Do 1 Request and Report Changes and How are Changes Made?

1 may request and report changes on the form by telephone, letter, or visit to the county FmHA office. A trip to county FmHA office is not
always necessary. | understand that when an agreement is reached on a requested change or when I report changes, the County Supervisor must
revise the form, initial and date the change, and mark the form “revised™. I will also initial the change.

.My initials may be obtained by either (1) mailing a copy to me, or (2) asking me to initial the revised form daring my next visit to the FmHA
office.

If my requested or reported changes would result in a major change in my operation. the County Supervisor may request that I artend a
conference. At that conference, the County Supervisor and I will develop a new Farm and Home Plan and revise this form.

What if You and I Do Not Agree?

If you and I disagree on how to complete or make changes on this form, you must send me a letter which describes the items on which we
do not agree. The letter must explain why we do not agree. The letter must also tell me how I may appeal your decision.

Until the appeal is decided, you must release any other proceeds on which you and I have agreed.

- When my appeal is decided, the County Supervisor will ask me to sign a new Farm and Home Plan and Form FmHA 1962-1, which reflects

then decision on the appeal.

If 1 do not sign the new agreement, the County Supervisor will give me a copy of the forms and tell me that the Government considers this
Agreement to be binding. If I violate this Agreement. the Government will take the actions described below in the section entitled “What Happens
if I Violate This Agreement?".

What Happens if I Do Not Cooperate?

1 understand that if I do not appeal or if | refuse to cooperate in completing this Agreement, the County Supervisor will complete the form.
sign it, and send it to me, The County Supervisior must send a letter with the completed form explaining that the Government will consider the
form to be binding on me. I understand that if I violate the new agreement, the Government will take the actions described below in the section
entitled “What Happens if 1 Violate This Agreement?”.

Who Are the Potential Purchasers of My Farm Products?
This is alist of purchasers who often buy farm products from me. I have included grain elevators, auction bams, and others who I expect might
buy from me.

Earm Product gl Purchaser . Business Address

3

lunderstand that you realize that 1 do not always know in advance who will buy my product. If I cannot identify specific, potential purchasers,
I have described below how the farm products will be sold. For example, if 1 sell farm products at a roadside stand, by adventising in the newspaper,
or to neighbors, the exact method of sale is described below,

Description and Method for Sale

Can 1 Sell to Purchasers Not Listed on This Form?
1 understand that I may sell collateral to purchasers other than those listed on this form. If 1 do this, then ] must immediately notify the County
Supervisor of what has been sold and the name and business address of the purchaser. I do not need your prior approval.
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Does FmHA'’s Name Have to be on the Check I Receive?

Both FmHA and my name must be listed on all checks, drafts, or money orders which I receive for the sale of collateral listed on this fom\
unless all FmHA installments for the period of this Agreement have been paid; this includes all past-due installments.

Checks made in accordance with an assignment agreement do not have to include both names.

What Records Must I Keep?
I'must keep records of how l actually dlspose of collateral and how I use the proceeds. ] must provide thest records to the County Supervisor

on request and at the end of the period covered by this Agreement.

Has FmHA Released its Security Interest?

You consent to all sales, exchanges, and other dispositions of collateral listed on this form, so long as I meet the terms of this Agreement.
You agree to release your security interest as agreed above. You will provide a formal, written release of Form FmHA 462-12, “Statement of
Continuation, Partial Release, Assignment, Etc.”, of Form FmHA 460-1, “Partial Release™, or other appropriate forms approved by your attomneys
when ] request it. ’

What Happens if 1 Violate This Agreement?

IfIsell, exchange, or dispose of collateral and use the money in a way not listed in this Agreement without your permission, I will have violated
this loan Agreement and the Government's security interest in the collateral will not be released. You will ask me to pay FmHA an amount equal
tothe value I received for the collateral involved.  understand that if 1 pay as requested by FmHA or provide enough information to allow the County
Supervisor to approve the sale and use of proceeds, this will cure my violation if it is a first offense.  understand that if Idonot so cure afirst offense,
or if  commit a second offense, you may bring legal action against me. I realize that you may start legal procedures to sell all of my other collateral
and refer my case for possible criminal action against me. I understand that if ] do not pay as requested, FmHA may also request the purchaser
of the collateral to pay FmHA. '

Who Can See This Agreement?
Unless you are required 10 do so by law or court order, you will not release this Agreement or information taken from it outside the United

States Government to anyone other than me or my representaxive.

What Happens if my FmHA Loan Accounts are Accelerated?

1 understand that your current regulations say that if I receive an Accelerauon Notice from you, this Agreement automatically ends and that
you will not afterwards release any proceeds from the disposition of collateral. However, by signing this form, I do not give up the right tochallenge
your regulations in court and may claim in court that I am entitled to the release of proceeds after acceleration.

This signature is tyo acknowledge that I(we) understand this Agreement and will keep to it.

Date: -

(Borrower)

Date:

{County Supervisor)

BILLING CODE 3410-07-C
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PART 1980—GENERAL

32. The authority citation for part -
1980 continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480;
5 U.S.C. 301; 7 CFR 2.23 and 2.70.

Subpart B—Farmer Programs Loans

33. Section 1980.101 is amended by
adding paragraphs (c)(1) and (c)(2) and
revising paragraph (e)(2) to read as
follows: '

§1980.101 Introduction.
* - * ® L]
(C) *  * &

{1) Office of the General Counsel
(OGC). In performing administrative
functions with respect to Farmer
Programs Loans, FmHA may ask for the
advice and assistance of OGC on any
legal matter. However, it is the
responsibility of the lender to ascertain
that all requirements for making,
securing, and servicing the loan are met.
If FmHA officials have questions
concerning a lender’s performance or
compliance regarding these matters,
OGC should be consuited.

(2) Delegation of Authority. State
Directors should delegate to appropriate
staff members the duties and
responsibilities stipulated in the

Administrative sections of this subpart.
* * * » *

(e) * ® %

(2) Contract of Guarantee (Operating
Loans—Line of Credit only). Lenders
desiring a guarantee on a “line of
credit” will use the method contained
in subpart A of this part. Line of credit
loans are guaranteed by Form FmHA
1980-27, “Contract of Guarantee (Line
of Credit).” Line of credit notes and
agreements may not be sold to a
holder(s) by the originating lender, but
the originating lender may use
participating lenders in accordance with
§1980.119 of this subpart. Any amount
advanced by the lender in excess of the
line of credit ceiling set forth in the
contract is not guaranteed by FmHA.

34, Section 1980.108 (a){1)(i) is
revised to read as follows:

§1980.108 General provisions.
' (a) * ® &

(1) * & %

(i) The lender is responsible for seeing
that security is obtained and maintained
to protect the interests of the lender and
FmHA.

- L1 * »* *

35. Section 1980.109 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1980.109 Promissory notes, line of credit
agreements, security instruments, and
financing statements.

* * » ® ®

(b) Financing statements. Commercial
financing statement forms that comply
with State laws and regulations may be
used. If the financing statement does not
already contain the following
provisions, they must be inserted to
meet FMHA requirements:

* " - * *

36. Section 1980.113 is amended by
revising the words “cash flow” in the .
third sentence in the introductory text
of paragraph (a)(7) to read “case file";
revising paragraphs (a)(6), (a)(7)(ii)(B)
and (C), (a)(7)(ii)}(D)(]), and (a)(11)(ii}; -
and adding new paragraphs (a)(12) and
(c) to read as follows:

§1980.113 Recelving and processing
applications.
« * ® * L

(a) * W K

(6) Proposed loan agreement or line of
credit agreements between the applicant
and lender. Loan Agreements or Line of
Credit Agreements will address at least
the following:

(i) Any improved management or
production practices to be implemented.

(ii) Requirements for accounting,
recordkeeping and financial reporting.

(iii) Limitations on the purchase or
sale of assets.

(iv) Prohibitions against incurring
additional debt or cosigning for the
liabilities of others.

(v) Limits on family living expenses.

(vi) Insurance requirements and
collateral inspections.

(vii) Purposes for which loan or line
of credit funds can be used.

(viii) Interest rate; how and when the
rate may fluctuate.

(ix) Credit ceiling, special limitations
and/or conditions precedent to annual
readvancement or continuation of loans/
lines of credit.

(x) Limitations on salaries paid to
entity members, hired labor, or
consultants. Limitations on living
expenses and/or cash withdrawals in
the case of sole proprietorships, joint
operations, and partnerships.

(7) * N

(") * * ¥

(B) For those farmers with less than a
5-year production/yield history, the
applicant’s available production history
will be utilized. -

(C) For those farmers whose actual
history is insufficient to provide an
accurate estimate, consider the use of
ASCS actual records for specific farms,
county averages, State averages,
Cooperative Extension Service data, or
any other reliable sources of information

that are acceptable to the lender,
applicant and FmHA.

(D) L .

(1) County average yields will be used
for the disaster year(s) in developing a
historical base yield. If the applicant’s
disaster year(s) are less than the-County
average yields, County average yields
will be used for that year(s). If County
average yields are not available, State
average yields will be used. However, if
the applicant’s actual yields/production

-have never equaled the County/State

averages, the applicant’s actual yields
will be used. Once the yield base has
been established, plus or minus
adjustments may be made to reflect
recent or proposed changes that will
impact expected yields during the
projected budget period. All
adjustments must be realistic and
supportable by an independent,
objective and knowledgeable source.
- * * * * .

(1 1) x %

{ii) A current, personal balance sheet
from all members of a cooperative, joint
operators of a joint operation, partners
of a partnership, or stockholders of a
corporation. A current balance sheet
means one that is less than 80 days old
at the time of application.

* * * » *

(12) A concise narrative summary of
the following items:

(i) The agricultural and
nonagricultural enterprises comprising
the operation, including any proposed
to be added or dropped.

(ii) The real estate used in the
operation including significant planned
and existing improvements,
conservation plans in effect, adequacy
of facilities, external factors of negative
or positive impact.

(iii) Chattel property, including the
adequacy of machinery, equipment, and
foundation livestock to carry out the
existing or proposed operation.

(iv) The farm business organization
and key personnel, For example, the
legal business structure, roles, functions
and backgrounds of key individuals, the
accounting and record keeping system,
and agreements for transferring or
dissolving the business.

(v) Goals. The short- and long-term
business goals of the operation.

(vi) Historical financial data.
Significant aspects of the operation’s
historical performance and current
condition.

(vii) Planned changes. Changes to
overcome negative trends or other
aspects of the operation. Consider such
items as improved production
techniques or management practices.

* * L] * "
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(c} Market Placement applications.
This paragraph explains the
requirements for market placement
applications for Fenders that have
expressed interest in financing or
refinancing specific direct loan
applicants deseribed under § 1916.4(c}
of subpart A of part 1910 of this chapter,
as well as for “commercial” or _
“standard” borrowers defined under
§1951.262 of subpart F of part 1951 of
this chapter. If more than one lender is
interested in providing finaneing, the
direct loan applicant er borrower will
rank the lenders in order of preference,
and FmHA will present the market
placement applications in that order. A
market placement application should be
certiﬁeg by the County Committee and
be ready for immediate acceptance by
the lender and approval by FmHA,
subject to the terms and conditions of
the Request for Obligation of Funds and
Conditional Commitment. The items
needed for a market placement
application are to be packaged by the
County Supervisor and consists of the
following:

(1) Assessment of items described
under § 1924.55 (b} of subpart B to part

"1924 of this chapter.

(2) Environmental requirements in
accordance with this subpart and
subpart G to part 1940 of this chapter.

(3) The following information must be
completed on Form FmHA 1980-25,
“Farmer Propmms Application™:

(i) Type ol assistance requested.

(i1} Applicant's name, Seocial Security
number, and meailing address.

(iii) Loamn applicant certifications.

(iv) Loanr amount, loan type(s),
interest rate, percent guarantee
requested by lender, loan purpose(s},
and proposed security. The County
Supervisor will have to adjust the
budget projections based on interest
rates and terms.

(v) Request for Interest Assistance, if
needed. . ‘

(vi) Lender certifications.

(4) Form FmHA 1940-3, "Request for
Obligation of Funds—Guaranteed
Loans.” :

37. Section 1980.114 is amended by .
removing the introductory text; by
redesignating paragraphs (c} and (d] as
paragraphs (d} and (e], respectively; by
adding a new paragraph (c}; and by
revising the section heading, newly
redesignated paragraph (d] and
paragraphs A. and C. of the )
ADMINISTRATIVE section ta read as
follows:

§1980.114 FmMA evakiationfassessment

of appiications.
(c} Upon receipt of & camplete

application, the County Supervisor must

perform an analysis and document the
conclusians in the case file. The County
Supervisor must address:

([1)) Whether the proposed loan or line
of credit is for authorized purposes, and
whether the amounts of borrowed
capital are appropriate to successfully
carry on the agricultural operation.

(2) The operation’s capital position;
strengths and weaknesses.

(3) The adequacy of repayment and
the operation’s outlook for securing .
non-FmHA guaranteed commercial
credit in the future. If a guarantee
request cannot be approved because of
inadequate repayment, the County
Supervisor will assist lenders in
determining whether there are practical
alternatives that the loan applicant
should consider to make the plan
acceptable. However, the farm plan
remains the responsibility of the lender
and its farm borrower. County
Supervisors will only aet in a consulting

ca?ac_irt‘g.

' (4) The adequacy of security and
whether values are ressoneble in the
County Supervisor’s judgement. Also,
whether the loan terms are consistent
with the useful life of the security and
FmHA regulations.

(5) The reasonableness of the
projected budget in light of the stated
goals of the loan applicant.

(d) Indication oj? unacceptability.

.the application for a guarantee cannot

be approved for reasons that would not
be affected by the County Cornmittee
certification, the County Supervisar will
so inform the lender and the loan
applicant in writing within 5 calendar
days of the decision. If the County
Supervisor concludes that there may be
practical alternatives to help achieve a
positive cash flow, those alternatives
will be provided to the lender and loan
applicant. This is in additien to the
factual reasons for the adverse decision
that must be clearly stated along with
notice of the opportunity for an appeal
as set qut in subpart B of part 1900 of
this chapter.

- » * »

Administrative:
L d » » » ]

A. Determine if the information submitted
is complete. Document in the case file al}
assumptions, observations, data, and any
ather factual information used to arrive at
conclusions and final decisions regarding the
application. '

- - - L -

C. Determine if the proposed collateral is
adequate, the repayment plan is realistic, the
loan agreement is satisfactory, and any
significant loan and management controls are
needed. These must be based on prudent
lending principles, but with consideration to
local lending practices. Special requirements

that are to be made an approval condition
will be discussed with the lender and listed
on the Conditional Commitment and the
loan/line of credit agreement between the
lender and: loan applicants.

* : - * - *

38. Section 1980.129 is amended by
removing the-:ADMINISTRATIVE
section and revising the intreductery
text to read as follows:

§1980.129 Planning and performing
development.

The lender is responsible for seeing
that any buildings orother -
improvements or major land
development to be paid for with loan
funds are properly completed within a
reasonable period of time. The lender is
responsible for perfecting the required
lien in the security, which includes
ensuring that the security property is
free of any mechanic's, materialmen’s or
other liens which would affect lien
priority. All major coastruction, major
repairs, and major land development
must be performed by qualified parties
under conditions considered standard
and prudent by commercial lenders and
their financial regulators. Form FmHA
449-11, “Certificate of Acquisition or
Construction’” must he completed and
submitted to FmHA. In conaection with
(f:onstmction, the lender is responsible

or.

* * -~ » *

39. Section 1980.130
ADMINISTRATIVE is amended by
revising paragraph.C. to read as follows:

§1960.130 Loan servicing.

» * L d » »
Administrative:
» » k] > w

C. The County Supervisor is responsible
for monitoring the borrower’s activities to
ensure the borrower’s goal achievement as
follows:

1. As part of the County Supervisar's
review of case files selected for review under
paragraph B of this Administrative Section.
progress made in aitaining business goals
will be discussed with the lender and noted
in the FmHA case files.

2. When a loan becomes deliaguent,
updated financial information will be
obtained and analyzed by the lender. The
County Supervisor will review both the
lender’s report and borrower’s case file to
assist in determining the nature of the
delinquency and to suggest a course of action
that will eliminate the delinquency and
correct the underlying problem(s). However,
FmHA's capacity in this regard ig one of a
consultant and the lender is under no
obligation to follow FmHA advice or
suggestions in choosing servicing options.

* » * - L4

§1980.153 [Amended]
40. In §1980.153, General-
.Administrative section is removed.
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§1980.1751 [Amended]

41. Section 1980.175 is amended in
the first sentence of paragraph (b)(1)(i)
by revising the reference *'§ 1980.106
(b)(21)” to read *‘§ 1980.106 (b).”

Dated: December 9, 1993.

Bob J. Nash,

Under Secretary for Small Community and
Rural Development.

[FR Doc. 93-31294 Filed 12-29-93; 8:45 am)
BILLING CODE 3410-07-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 93-ANE-73]

Airworthiness Directives; Hamilton
Standard Models 14RF-9 and 14RF-21
Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM). :

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
Hamilton Standard Models 14RF-9 and
14RF~21 propellers. This proposal
would require replacing composite
propeller blade retaining rings with
aluminum retaining rings. This proposal
is prompted by a report of failure of the
propeller blade composite retaining
rings under extreme inflight loading
conditions, which resulted in propeller
blades exiting the hub. The actions
specified by the proposed AD are
intended to prevent cracking and failure
of propeller blade composite retaining
rings, which can result in propeller
blade separation.

DATES: Comments must be received by
February 28, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration {FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
93-ANE-73, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Hamilton Standard, One Hamilton
Road, Windsor Locks, CT 06096-1010.
This information may be examined at
the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA.

FOR FURTHER INFORMATION CONTACT:

- Francis X. Walsh, Aerospace Engineer,

Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(617) 238-7158, fax (617) 238~7199.

SUPPLEMENIARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments -
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket Number 93~ANE-73.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93—ANE-73, 12 New
England Executive Park, Burlington, MA
01803-5299. ‘

Discussion

On April 29, 1993, an Embraer EMB-
120 commuter aircraft experienced a
severe inflight upset during climb-out to
a cruise altitude of 20,000 feet. The
inflight upset resulted in extreme
aircraft maneuvers that greatly exceeded
the normal flight envelope. The loads
imposed by these maneuvers resulted in
the loss of two engine mounts and three’
Hamilton Standard Model 14RF-9
propeller blades on the left engine of the
aircraft. The Federal Aviation

Administration (FAA) conducted an
investigation and determined that the
propeller blades exited the propeller
hub after the failure of the propeller
blade composite (Rynite) retaining rings
due to the extreme loads imposed by
these maneuvers. In addition, the FAA
has determined that the Hamilton
Standard Model 14RF-21 propellers
installed on Construcciones
Aeronauticas, SA (CASA) CN-235 series
aircraft also utilize the propeller blade
composite retaining rings, though there
have been no reported failures to date
on this model. This condition, if not
corrected, could result in cracking and
failure of propeller blade composite
retaining rings, which can result in
propeller blade separation.

The FAA has reviewed and approved
the technical contents of Hamilton
Standard Service Bulletin (SB) No.
14RF-9-61-25, Revision 3, dated
December 15, 1991, applicable to
Hamilton Standard Model 14RF-9
propellers installed on Embraer EMB-
120 series aircraft, and SB No. 14RF-
21-61-34, Revision 2, dated June 10,
1993, applicable to CASA CN-235 series
aircraft. These SB’s describe procedures
for replacing propeller blade composite
retaining rings with aluminum retaining
rings. Earlier revisions of these two SB’s
differ only by minor editorial and
typographical changes and do not
impact the technical content of the
procedures. Replacement of propeller
blade composite retaining rings with
aluminum retaining rings accomplished
in accordance with previous revisions of
Hamilton Standard SB No. 14RF-9-61-
25 and SB No. 14RF-21-61-34
constitutes an acceptable alternate
means of compliance to the
requirements of this AD.

ince an unsafe condition has been
identified that is likely to exist og
develop on other products of this same
type design, the proposed AD would
require replacing propeller blade
composite retaining rings with
aluminum retaining rings. Due to
limited parts availability, a compliance
end date of one year after the effective
date of this AD has been established to
ensure timely compliance without
adversely affecting flight safety. The
actions would be required to be
accomplished in accordance with the
service bulletins described previously.

The FAA estimates that 170 Hamilton
Standard Model 14RF-9 propellers
installed on Embraer EMB-120 series
aircraft of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per propeller to accomplish the
proposed actions, and that the average
labor rate is $55 per work hour.
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Required parts would cost

. approximately $3415 per propeller. The
FAA estimates that there are 250
Hamilton Standard Model 14RF-21
propeilers installed an Construcciones
Aeronauticas, SA (CASA} €N-235 series
aircraft worldwide, but currently nane
are installed on CASA CN-235 series
aircraft of U.S. registry. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $589,900.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities ameng the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalisin Assessment.

For the reasons discussed above, I
certify that this propesed regulation: (1}
Is not a “significant regulatory action
under Executive Order 12866; (2) is not
a “significant rule’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3} if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Dacket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
*'ADDRESSES."”

List of Sebjects in 14 CFR Part 38

Air transportation, Aircraft,-Aviation
safety, Safety.
The Proposed Amendment

Accordingly, pursuant to the:
authority delegated to me by the

Administrater, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended}

2. Section 39.13 is amended by
adding the following new airworthiness
directive: _

Hamilton Standard: Docket No. 93-ANE-73.

Applicability: Hamilton Standard Models
14RF-9 and t4RF-21 propellers, installed on
but not Kmited te Embraer EMB-120 geries
and Construccianes Aeronauticas, SA
{CASA) CN-235 series aircrafl,

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking and failure of
propeller blade compasite retaining rings,
which can result in propeller blade .
separation, accomptish the following:

(a) Within one year after the effective date
of this AD, accomplish the following:

1) For Hamilton Standard Model 14RF-8
propellers installed on Embraer EMB-120
series aireraft, replace propeller blade
cemposite (Rynite) retmmng rings with
aluminwm retaining rings in accordance with

- Hamilton Standard Service Bulletin No.

14RF-9-61-25, Revision 3, dated Decembes
15, 1991.

(2) For Hamilton Standard Model 14RF-21
propellers, installed on CASA €N-235
aircraft, replace propeller blade compasite
(Rynite]} retaining rings with atuminum
retaining rings in accordance with Hamilton
Standard Service Bulletim Na. 14RF-21-61—

_ 34, Revision 2, dated June 10, 1993.

(b) An alternative methad of compliance or
adjustment of the complianee time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office: The request
should be forwarded through an appropriate
FAA Principel Maintenance Inspector, wha
may add comments and then send it to the
Manager, Boston Aircraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
Aircraft Certification Office.

(c) Special flight permits may be issued in
accardance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomphshed.

Issued in Burlington, Massachusetts, on
December 22, 1993.

Mark Fulmer,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 93-31906 Filed 12-29-93; 8:45 am}
BILLING CODE 4910-13-P

14 CFR Part 39

. [Docket No. 93-CE-27--AD}

Airworthiness Directives: Luscombe
Model 8 Series Airplanes

AGENCY: Federal Aviation
Administratien, DOT.

ACTION: Notice of proposed rulemaking
{NPRM).

SUMMARY: This document proposes to
supersede AD 79-25-05, which
currently requires repetitively
inspecting the existing aluminum
vertical stabilizer forward attach fitting
for cracks on Luscombe Model 8 series

airplanes, and replacing any cracked
parts. Steel fittings are now available

. that would elimineate repeated remaval
- and inspection of tlie aluminum fitting,

which could result in damage to the
fastener holes. The propased action
would require replacing the existing
aluminum fitting with a steel vertical
stabilizer forward attach fitting. The.
actions specified by the proposed AD

- are intended to prevent failure of the

vertical stabilizer as a resuit of a cracked
fitting,- which could result in loss of
control of the airplane.
DATES: Comment